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In re Lillyanne D.

IN RE LILLYANNE D. ET AL*
(AC 45124)
(AC 45156)

Bright, C. J., and Alvord and Clark, Js.
Syllabus

The respondent parents filed separate appeals with this court from the
judgment of the trial court terminating their parental rights with respect
to their minor child, R, who had been in foster care since his discharge
from a hospital after his birth. The Department of Children and Families
became involved with the respondents when the respondent mother
threatened to harm their daughter, L. The mother had a previous history

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.

Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2018), as amended by the Violence Against Women Act Reauthorization
Act of 2022, Pub. L. No. 117-103, § 106, 136 Stat. 49; we decline to identify
any person protected or sought to be protected under a protection order,
protective order, or a restraining order that was issued or applied for, or
others through whom that person’s identity may be ascertained.
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with the department in connection with incidents involving her older
children. After L had been adjudicated neglected and committed to the
custody of the petitioner, the Commissioner of Children and Families,
the respondents’ second child, R, was born, and the petitioner filed a
motion for an order of temporary custody and a neglect petition on the
basis of predictive neglect. That same day, the court granted the order
of temporary custody and ordered specific steps with which the respon-
dents were required to comply. R thereafter was adjudicated neglected
and committed to the custody of the petitioner. The trial court found
that the department had made reasonable efforts to reunify R with the
respondents but that the respondents were unwilling or unable to benefit
from the services the department offered. The court found that the
mother had resisted the department’s efforts to address the key issues
underlying her history of threats or acts of violence against R and her
other children and that the father had demonstrated an inability to
accurately evaluate the risk she posed to R. The court thus concluded,
inter alia, that, pursuant to statute (§ 17a-112 (j) (3) (B) (i)), the respon-
dents had failed to achieve such a degree of personal rehabilitation as
would encourage the belief that, within a reasonable time, they could
assume responsible positions in R’s life. Held:

1. The respondent mother could not prevail on her claim that the trial court
committed harmful error when it admitted into evidence under the
residual exception to the hearsay rule certain summary reports by a
department service provider that it relied on to terminate her parental
rights: this court, without deciding whether the summaries constituted
inadmissible hearsay, concluded that the admission of the summaries
was harmless, as the information in them was cumulative of that con-
tained in the department’s social study and the report of a court-
appointed psychologist, both of which had been admitted into evidence
without objection; moreover, despite the mother’s claim that the court
relied on the summaries to bolster and credit the conclusions in the
psychologist’s report, the court was entitled to rely on the report to
support its findings, as it was within the court’s sole province to assess
the reliability and trustworthiness of the psychologist’s conclusions and
the weight to accord to his report; furthermore, even if the court had
sustained the mother’s objection to the summaries, she could not demon-
strate that the outcome of the trial would have been different, as the
record was replete with references to the challenged information, and
she failed to articulate any manner in which the information in the
summaries was materially different from that contained in the depart-
ment’s social study and the psychologist’s report.

2. The respondent father could not prevail on his claims that the trial court
made erroneous evidentiary findings in terminating his parental rights
asto R:

a. The trial court reasonably determined that the cumulative effect of
the evidence was sufficient to justify its conclusion that the respondent
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father was unable or unwilling to benefit from the department’s efforts
to reunify him with R: the court did not rely on outdated information
in making its determination, as the father claimed, but limited its analysis
to events that preceded the filing of the termination petition, as required
by the applicable rule of practice (§ 35a-7 (a)); moreover, the record
adequately supported the court’s conclusion that, in the event of reunifi-
cation, the respondent mother would be R’s primary caregiver when the
father was at work, as the respondents were unified in their intentions
to parent R as a couple; furthermore, the record reflected that the father,
who declined to pursue reunification on his own, was defensive about
and overprotective of the mother and appeared to minimize the threat
of harm she posed to R, as the mother resisted efforts to address the
issues that led to R’s removal from her care, rebuffed recommendations
for treatment to address her past trauma and refused to take accountabil-
ity for the events at issue.

b. The evidence was sufficient to support the trial court’s conclusion
that the respondent father had failed to achieve the requisite degree
of personal rehabilitation so as to encourage the belief that, within a
reasonable time, he could assume a responsible position in R’s life:
contrary to the father’s claim, the court’s consideration of evidence that
predated the filing of the petition to terminate his parental rights was
proper under § 35a-7 (a), the father failed to point to any specific postpeti-
tion evidence the court declined to consider that was probative of his
rehabilitation, and the postpetition evidence that the respondents did
introduce did not offer any additional perspective that was determinative
of the issue of the father’s rehabilitation; moreover, the father’s con-
tention that, with proper support services in place, he could assume a
responsible position in R’s life was unavailing, as there was no indication
that he sought the department’s help in obtaining additional support
services or that he intended to rely on support services if reunification
were to be granted, even though he was apprised of the department’s
concerns with respect to the respondents’ intention to have the respon-
dent mother care for R when he was at work; furthermore, regardless
of the father’s progress toward addressing the factors that led to R’s
commitment, and given his failure to appreciate the risk that the mother
posed to the children’s safety and his commitment to parent R with
her, the court, in making its determination, was entitled to rely on his
continued involvement with the mother, whom the court also determined
had failed to achieve sufficient rehabilitation.

c. The trial court’s determination that it was in R’s best interest to
terminate the respondent father’s parental rights was factually supported
by the court’s findings and conclusions with respect to the factors set
forth in § 17a-112 (k): the court found that the department had timely
made referrals to address the respondents’ needs and reasonable efforts
to reunify them with R but that, despite having made significant progress
toward improving his marital relationship and complying with nearly
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every one of the specific steps, the father remained unable to appropri-
ately assess the threat that the mother posed to R; moreover, although
the court weighed the evidence that was more favorable to the father,
it found that R had bonded with his foster family, with whom he had
spent his entire life, and noted that R could not afford to wait for the
respondents to make the necessary adjustments to ensure his safety and
well-being.

Argued May 18—officially released September 1, 2022%*
Procedural History

Petitions by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor children, brought to the Superior
Court in the judicial district of Windham, Juvenile Mat-
ters at Willimantic, and tried to the court, Chaplin,
J.; judgments granting the petitions, from which the
respondents filed separate appeals with this court;
thereafter, the respondents withdrew their appeals in
part. Affirmed.

Matthew C. Eagan, assigned counsel, for the appel-
lant in Docket No. AC 45124 (respondent mother).

David B. Rozwaski, assigned counsel, for the appel-
lant in Docket No. AC 45156 (respondent father).

Michael J. Besso, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, Claire Kindall, solicitor general, and Evan O’Ro-
ark, Jennifer C. Leavitt and Nisa Kahn, assistant attor-
neys general, for the appellee (petitioner in both
appeals).

Kelly L. Babbitt, for the minor child in both appeals.
Opinion

CLARK, J. In these two appeals, the respondent
mother, Chrystal P., and the respondent father, William
D., appeal from the judgment of the trial court rendered

** September 1, 2022, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.
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in favor of the petitioner, the Commissioner of Children
and Families, terminating their parental rights as to
their minor child, Richard D.! In Docket No. AC 45124,
the respondent mother claims that the trial court
improperly admitted into evidence two documents
under the residual exception to the rule against hearsay.
In Docket No. AC 45156, the respondent father claims
that the court improperly concluded that (1) the Depart-
ment of Children and Families (department) had made
reasonable efforts to reunify him with Richard or, alter-
natively, that he was unwilling and unable to benefit
from those reunification efforts, (2) he had failed to
achieve the requisite degree of rehabilitation required
by General Statutes § 17a-112 (j), and (3) it would be
in Richard’s best interest to terminate his parental
rights. We affirm the judgment of the trial court.?

The following facts and procedural history are rele-
vant to both appeals. The department became involved
with the respondents in June, 2017, when the respon-
dent mother threatened to harm the respondents’
daughter, Lillyanne D., who, at that time, was less than
one year old.? In July, 2017, the department received
another referral after the respondent father called 911
to report that the respondent mother had threatened
to harm Lillyanne! and had held Lillyanne tightly across

'In both appeals, the attorney for Richard filed a statement pursuant to
Practice Book §§ 67-13 and 79a-6 (c) adopting the brief of the petitioner.

% The respondents also appealed from the trial court’s judgment terminat-
ing their parental rights as to their minor child, Lillyanne D. Prior to oral
argument before this court, the respondents withdrew their claims on appeal
with respect to Lillyanne. Throughout this opinion, we refer to Lillyanne
and Richard individually by name and collectively as the children.

% The record reflects that the respondent mother made a comment during
an argument that the respondent father had understood to be a veiled threat
against Lillyanne. The respondent mother had stated, in essence, that the
respondent father did not want to get a call someday that something had
happened to Lillyanne.

* The respondent father reported to the department that the respondent
mother essentially had stated that, if he went to work, she was going to
call him and tell him news that he was not going to like about Lillyanne.
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her chest, causing her to cry, during an argument
between the respondents. In both instances, the respon-
dent mother had threatened harm to Lillyanne as retri-
bution against the respondent father. As a result of the
July, 2017 incident, criminal charges were filed against
the respondent mother, and the criminal court issued
a full protective order, which prohibited her from hav-
ing any contact with the respondent father and Lilly-
anne.’ Lillyanne remained in the care of the respondent
father, who signed a safety plan with the department
in which he agreed to abide by the protective order
and to prohibit the respondent mother from having any
unsupervised visits with Lillyanne in the event that the
protective order was modified.

During its investigation, the department learned that
the respondent mother had a history with the depart-
ment dating to 1997, when her eldest child, Margaret
T., was removed from her care following a domestic
dispute with Margaret’s father, James T. During that
incident, the respondent mother reportedly had
attacked James with a pen and picked up Margaret,
who was five weeks old, by one arm and dangled her
in the air twice, stating: “Look what I can do.”® The
department’s files also indicated that the respondent
mother had subsequently been involved with Michael
T., with whom she had two children. In 2015, the depart-
ment had received a referral alleging that the respon-
dent mother and Michael had been arrested after getting

The respondent father understood the respondent mother’s statement to
imply that she was threatening to harm Lillyanne.

® The respondent mother was charged with disorderly conduct, interfering
with a 911 call, and risk of injury to a child. On October 2, 2017, she pleaded
guilty to interfering with a 911 call and was sentenced to one year of
incarceration, execution suspended, and one year of probation.

% The department substantiated the allegations of emotional neglect and
physical abuse against the respondent mother, and a maternal relative of
the respondent mother obtained temporary guardianship over Margaret.
Margaret was returned to the respondent mother’s care in 1998.
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into a domestic dispute that was witnessed by their
children.” When interviewed during the department’s
investigation into the allegations concerning Lillyanne,
Michael indicated that the respondent mother had a
history of attempting or threatening to harm one of
their children when they were in a relationship.®

On October 2, 2017, the criminal protective order was
vacated, and the respondent mother moved back into
the respondents’ home shortly thereafter. On October
5, 2017, the department learned that the respondent
mother was residing in the home and attempted to
create a safety plan with the respondents. The respon-
dents declined to implement a safety plan and were
informed by the department that the respondent moth-
er's presence in the home placed Lillyanne at risk of
removal from their care. The next day, the petitioner
filed a motion for an order of temporary custody and
a neglect petition on behalf of Lillyanne. The court
granted the ex parte order of temporary custody and
ordered specific steps for the respondents to take to
facilitate their reunification with Lillyanne. The order
of temporary custody was sustained by agreement of
the parties on October 10, 2017. Lillyanne was adjudi-
cated neglected and committed to the care and custody
of the petitioner on July 9, 2018.

In June, 2019, the respondents’ second child together,
Richard, was born. On June 7, 2019, the petitioner filed a
motion for an order of temporary custody and a neglect
petition as to Richard on the basis of predictive neglect.

"The department filed neglect petitions following this incident based
on substantiated physical and emotional neglect, but the petitions were
withdrawn due to evidentiary insufficiency.

8 Although, due to the department’s investigation protocol, Michael did
not know about the nature of the allegations concerning Lillyanne, he stated
to a department social worker: “[L]et me guess, she either tried to harm
[Lillyanne] or threatened to harm [Lillyanne] because that is what she did
with me over [one of our children] when we were together.” (Internal
quotation marks omitted.)
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That same day, the court granted the order of temporary
custody, ordered specific steps with which the respon-
dents were required to comply, and scheduled a con-
tested hearing. Richard was adjudicated neglected and
committed to the care and custody of the petitioner on
June 21, 2019. On October 8, 2019, the petitioner filed
termination of parental rights petitions as to both Lilly-
anne and Richard, which alleged that the respondents
had failed to rehabilitate pursuant to § 17a-112 (j).’ The
termination of parental rights trial was held on July 12,
13, 15 and 16, 2021.

In a memorandum of decision dated September 17,
2021, the court granted the termination petitions. In the
adjudicatory phase of the proceedings, it initially found,
by clear and convincing evidence, that the children had
been adjudicated neglected in prior proceedings, that
the department had made reasonable efforts to locate
and reunify the children with the respondents, and that
the respondents remained unwilling or unable to benefit
from the services the department offered. The court
further found that the respondents had failed to achieve
an appropriate degree of personal rehabilitation as
would encourage the belief that, within a reasonable
time, considering the age and needs of the children,
they could assume responsible positions in the chil-
dren’s lives. The court’s conclusion that the respon-
dents had failed to rehabilitate was predicated on its
finding that the respondent mother had resisted efforts
to address the key issues underlying her history of
threats or acts of violence against her children and had
minimized the nature of the events that led to Lillyanne’s
removal from her care. With respect to the respondent
father, the court found that the respondents were uni-
fied in their intentions to parent as a couple and that

 During the pendency of the underlying proceedings, the respondents
had two more children, Daniel D. and James D. Both children were removed
from the respondents’ care on the basis of predictive neglect.
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the respondent father had demonstrated an inability
to accurately evaluate the risk the respondent mother
poses to the children.

In the dispositional phase of the proceedings, the
court made findings as to each of the criteria set forth
in § 17a-112 (k) and concluded that the termination of
the respondents’ parental rights would be in the best
interests of Lillyanne and Richard. Accordingly, the
court appointed the petitioner as the statutory parent
of the children. These appeals followed. Additional facts
will be set forth as necessary.

I
AC 45124

The respondent mother claims that the court improp-
erly admitted into evidence two documents under the
residual exception to the rule against hearsay and that
the admission of those documents constituted harmful
error because the court could not have reached the
decision to terminate her parental rights as to Richard in
the absence of the information contained within those
documents. Without deciding whether the challenged
documents fall within any of the exceptions to the rule
against hearsay, we conclude that the admission of the
documents, even if improper, was harmless.!’

1 On January 5, 2022, the petitioner filed a motion for articulation, seeking
clarification as to whether the trial court also had determined that the
challenged documents were admissible pursuant to the business records
exception to the rule against hearsay. See Conn. Code Evid. § 8-4. The trial
court denied the motion for articulation. On January 21, 2022, the petitioner
filed with this court a motion for review of the trial court’s denial of her
motion for articulation. This court granted the petitioner’s motion for review
but denied the relief requested therein.

On February 3, 2022, the petitioner filed a preliminary statement pursuant
to Practice Book § 63-4 (a) (1), asserting as an alternative ground for
affirming the trial court’s judgment as to the respondent mother that the
documents were admissible under the business records exception. The
respondent mother claims on appeal that the challenged documents do not
satisfy the requirements of § 8-4 of the Connecticut Code of Evidence. Our
conclusion that any error in admitting the documents under the residual
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The following additional facts and procedural history
are relevant to the disposition of the respondent moth-
er's claim.!! At the termination trial, the petitioner
offered testimony from two witnesses and presented
ten exhibits, all of which the court admitted into evi-
dence in full. Relevant to this appeal, the court admitted
a social study and an addendum to the social study
(addendum), which were authored by Jennifer L.
Andrews, a department social worker assigned to the
respondents’ case, who testified at trial. Both the social
study, dated September 10, 2019, and the addendum,
dated June 24, 2021, were admitted into evidence with-
out objection.

The social study outlines, among other things, the
observations and assessments of United Services, Inc.
(USI), staff members, who worked with the respondents
in 2018 when they participated in two reunification
programs, Therapeutic Family Time and Reunification
and Therapeutic Family Time (reunification pro-
gram(s)).”? Following each reunification program that
the respondents participated in, USI staff members
authored a summary report (summaries), both of which
are the subjects of the respondent mother’s claim on
appeal.

In the social study, Andrews noted that the USI staff
members had reported the following concerns with
respect to the respondent mother: her inappropriate
tone in regard to her interactions with Lillyanne; her
poor reception of feedback and suggestions made by

exception to the hearsay rule was harmless makes it unnecessary to address
this claim.

' We note that, because Richard was adjudicated neglected on the basis
of predictive neglect, the factual record concerning Lillyanne is necessarily
relevant to the court’s termination of the respondents’ parental rights as
to Richard.

2The department contracts with and provides referrals to USI, which
provides reunification and other support services for families involved with
the department.
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staff members; a continued lack of insight into the cir-
cumstances that led to Lillyanne’s removal from her
care; and her statements indicating that, after the
department was no longer involved with the family, she
would parent her children in the manner she saw fit.
It was also noted that the USI staff members had con-
cluded that the respondent mother was unwilling to
implement the parenting strategies taught during the
reunification programs and did not recommend reunifi-
cation between the respondent mother and Lillyanne.

The petitioner also offered the testimony of and a
report prepared by David M. Mantell, a clinical and
forensic psychologist, who had been appointed by the
court to evaluate the respondents and provide recom-
mendations with respect to reunification. Although
counsel for both respondents initially objected to the
introduction of Mantell’s report, those objections were
later withdrawn, and the court admitted his report in
full. In evaluating the respondents, Mantell reviewed
the records of and spoke with other service providers
who had worked with the respondents since the June,
2017 incident concerning Lillyanne that led to the initial
referral to the department. In his report, Mantell thor-
oughly described the contents of both of the challenged
summaries, often citing the observations and conclu-
sions of the USI staff members verbatim. Additionally,
he indicated that he did not recommend reunification
as of the date of his report, June 1, 2019.

The petitioner did not call the USI staff members
who had authored or approved the summaries as wit-
nesses at trial but, instead, sought to admit the summar-
ies into evidence during Andrews’ direct examination.
Counsel for the respondent mother objected on the
ground that the summaries constituted inadmissible
hearsay. The petitioner responded that the summaries
fell within the business records exception to the rule
against hearsay. See Conn. Code Evid. § 8-4. The court
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concluded that the petitioner had not established a
proper foundation to satisfy the business records excep-
tion but that the summaries were nonetheless admissi-
ble under the residual exception to the hearsay rule
and admitted them in full.

On appeal, the respondent mother claims that the
trial court improperly admitted the summaries under
the residual exception to the hearsay rule and that the
court’s reliance on the observations and conclusions
of the USI staff members described within the summar-
ies to terminate her parental rights demonstrates that
the court’s error was prejudicial. Specifically, the respon-
dent mother argues that the court’s factual findings and
conclusion that she had failed to achieve an appropriate
degree of rehabilitation substantially were based on the
following information contained within the summaries:
the respondent mother’s continued lack of insight into
the circumstances that led to Lillyanne’s removal from
her care; her persistent remarks that she would parent
her children as she deemed appropriate; her resistance
to implement the parenting strategies taught during the
reunification programs; the USI staff members’ lack
of confidence with regard to the respondent mother’s
ability to keep Lillyanne safe from harm; and the respon-
dent mother’s unwillingness to modify her parenting
strategies. With respect to the court’s conclusion that
termination of her parental rights was in the children’s
best interests, the respondent mother argues that the
court improperly relied on the summaries to find that
she had failed to appreciate the gravity of her threats
of violence toward her children and that, despite the
efforts of the USI staff members, the respondent mother
remained steadfast in her determination to raise her
children “ ‘as she sees fit.” ”

Notwithstanding the respondent mother’s argument,
the record discloses that all of the foregoing contested
information was restated in Mantell’s report and the
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department’s social study—either in substance or
quoted nearly word for word from the summaries—both
of which were admitted into evidence as full exhibits
without objection. The social study, for example, out-
lines the concerns of the USI staff members that the
respondent mother now alleges on appeal were improp-
erly admitted into evidence through the summaries and
relied on by the court to terminate her parental rights.
Mantell’s report likewise comprehensively details that
same information. Moreover, the court could have pred-
icated its findings and conclusions on other evidence
presented at trial. Andrews, for example, testified that
Jessica Janczyk, a licensed counselor with whom the
respondent mother had engaged with for counseling
services, also assessed the respondent mother as lack-
ing an understanding regarding the seriousness of the
incident that led to the department’s involvement and
resistant to implementing recommendations made by
service providers.

When challenging a court’s evidentiary ruling, a party
“must show that the court abused its discretion in
admitting the challenged evidence and that any
improper admission caused [the party] substantial prej-
udice or injustice.” In re Tayler F., 111 Conn. App. 28,
36, 958 A.2d 170 (2008), aff'd, 296 Conn. 524, 995 A.2d
611 (2010). In order to demonstrate that she was
harmed, the respondent mother must establish that, but
for the evidentiary error, the outcome of the trial likely
would have been different. See, e.g., In re Alizabeth L.-
T., 213 Conn. App. 541, 602, 278 A.3d 547 (2022). This
she cannot do. Even if we were to conclude that the
court improperly admitted the summaries into evidence
under the residual exception to the hearsay rule, the
information contained therein was available elsewhere
in the record. The respondent mother fails to articulate
any manner in which the information within the alleg-
edly inadmissible summaries that the trial court relied
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on to terminate her parental rights was materially differ-
ent from the information that was provided through the
department’s social study and Mantell’s report. Thus,
the contested information was entirely cumulative. “It
is well recognized that any error in the admission of
evidence does not require reversal of the resulting judg-
ment if the improperly admitted evidence is merely
cumulative of other validly admitted [evidence].” (Inter-
nal quotation marks omitted.) In re Anna B., 50 Conn.
App. 298, 305-306, 717 A.2d 289 (1998); see also Duncan
v. Mill Management Co. of Greenwich, Inc., 308 Conn.
1, 23, 60 A.3d 222 (2013) (“[ij]n determining whether
evidence is merely cumulative, we consider the nature
of the evidence and whether any other evidence was
admitted that was probative of the same issue as the
evidence in controversy”).

Additionally, although the respondent mother acknow-
ledges that the court relied on additional evidence, such
as Mantell’s report, to terminate her parental rights, she
argues that the court’s admission of the summaries was
nevertheless harmful because the court relied on the
improperly admitted hearsay evidence, i.e., the summar-
ies, to bolster and credit Mantell’s conclusions and his
recommendation against reunification. This argument
misses the mark. Insofar as the respondent mother is
challenging the reliability and trustworthiness of Man-
tell’s conclusions, it is well established that the weight
accorded to evidence presented at trial is within the
sole province of the fact finder. See In re Leo L., 191
Conn. App. 134, 142, 214 A.3d 430 (2019) (‘“it is the
trial court’s role to weigh the evidence presented and
determine relative credibility when it sits as a fact
finder”). Because Mantell’s report was admitted as a
full exhibit, without objection, the court was entitled
to rely on it to support its findings. See In re Leilah
W., 166 Conn. App. 48, 71, 141 A.3d 1000 (2016). More
importantly, as we have explained, even if the court
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had sustained the respondent mother’s objection to the
summaries, the record is replete with references to the
information she now challenges on appeal.

We conclude that, because the evidence contained
within the summaries was merely cumulative of other
validly admitted evidence contained in Mantell’'s report
and the department’s social study, and the respondent
mother has failed to establish that the result of the trial
would have been different had the summaries not been
admitted into evidence, their admission was harmless.

II
AC 45156

The respondent father claims that the trial court erro-
neously found that (1) the department had made reason-
able efforts toward reunification and that he was unwill-
ing or unable to benefit from the department’s
reunification efforts,”® (2) he had failed to achieve a
degree of rehabilitation sufficient to encourage the
belief that, within a reasonable time, he could assume
aresponsible position in Richard’s life, and (3) termina-
tion of his parental rights was in Richard’s best interest.
We address each of these claims in turn.

Initially, we briefly set forth the relevant legal princi-
ples that govern termination of parental rights proceed-
ings. Pursuant to § 17a-112 (j), “[t]he Superior Court,

3In his appellate brief, the respondent father frames his first claim as
follows: “The trial court erred in its findings that the respondent father was
unable or unwilling to benefit from reunification services for his children.”
On the basis of certain arguments presented in his brief and at oral argument
before this court, however, we interpret the respondent father’s claim to
be challenging both the court’s finding that the department made reasonable
efforts toward reunification and its finding that he was unable or unwilling
to benefit from such efforts. Because we conclude that there was sufficient
evidence in the record to support the court’s finding that he was unable to
benefit from reunification services, we need not address whether the court
properly found that the department made reasonable efforts to reunite him
with Richard. See In re Gabriella A., 319 Conn. 775, 777 n.4, 127 A.3d
948 (2015).
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upon notice and hearing . . . may grant a petition [to
terminate parental rights] . . . if it finds by clear and
convincing evidence that (1) the Department of Chil-
dren and Families has made reasonable efforts to locate
the parent and to reunify the child with the parent in
accordance with subsection (a) of section 17a-111b,
unless the court finds in this proceeding that the parent
is unable or unwilling to benefit from reunification
efforts . . . (2) termination is in the best interest of
the child, and (3) . . . (B) the child (i) has been found
by the Superior Court or the Probate Court to have
been neglected, abused or uncared for in a prior pro-
ceeding . . . and the parent of such child has been
provided specific steps to take to facilitate the return
of the child to the parent pursuant to section 46b-129
and has failed to achieve such degree of personal reha-
bilitation as would encourage the belief that within a
reasonable time, considering the age and needs of the
child, such parent could assume a responsible position
in the life of the child . . . .” (Internal quotation marks
omitted.) In re Ryder M., 211 Conn. App. 793, 807,
274 A.3d 218, cert. denied, 343 Conn. 931, 276 A.3d
433 (2022).

“[A] hearing on a petition to terminate parental rights
consists of two phases: the adjudicatory phase and the
dispositional phase. During the adjudicatory phase, the
trial court must determine whether one or more of the
. . . grounds for termination of parental rights set forth
in § 17a-112 [(j) (3)] exists by clear and convincing
evidence. . . . If the trial court determines that a statu-
tory ground for termination exists, then it proceeds to
the dispositional phase. During the dispositional phase,
the trial court must determine whether termination is
in the best interests of the child. . . . The best interest
determination also must be supported by clear and con-
vincing evidence.” (Citation omitted; internal quotation
marks omitted.) In re Ja'’La L., 201 Conn. App. 586,
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595, 243 A.3d 358 (2020), cert. denied, 336 Conn. 909, 244
A.3d 148 (2021). “Because a respondent’s fundamental
right to parent his or her child is at stake, [t]he statutory
criteria must be strictly complied with before termina-
tion can be accomplished and adoption proceedings
begun.” (Internal quotation marks omitted.) In re Egypt
E., 327 Conn. 506, 527, 175 A.3d 21, cert. denied sub
nom. Morsy E. v. Commissioner, Dept. of Children &
Families, U.S. , 139 S, Ct. 88, 202 L. Ed. 2d
27 (2018).

The following additional facts provide the necessary
context for our discussion of the respondent father’s
claims.* The respondent mother experienced a turbu-
lent childhood and has a history of untreated mental
health issues. As a result of the incidents precipitating
Lillyanne’s removal from the respondents’ care, the
department made referrals for individual counseling
and a substance abuse evaluation to assist the respon-
dent mother in addressing her mental health concerns.
In August, 2017, the respondent mother engaged in
treatment with Janczyk, who diagnosed the respondent
mother with an anxiety based disorder. During the
nearly two years that the respondent mother met with
Janczyk, the respondent mother continued to insist that
she never posed a threat to Lillyanne and refused to
acknowledge the concerning nature of her actions that
led to the department’s involvement in this case. Addi-
tionally, the respondent mother continually rejected
Janczyk’s recommendation to engage in trauma focused
therapy because the respondent mother believed that
her childhood trauma was not impacting her and that
trauma focused therapy was therefore unnecessary.

In January, 2018, the respondents began a twelve
week reunification program with USI. The USI staff
members reported that the respondent mother lacked

14 See footnote 11 of this opinion.
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insight into the reason for Lillyanne’s removal from
her care and was difficult to engage with during the
program, resistant to implementing new parenting strat-
egies, and unaware of developmentally appropriate
expectations. It was recommended that the respondent
mother continue to engage in individual therapy to
address her past trauma.

In March, 2018, the respondent mother participated
in a neuropsychological evaluation with Sarah E. Bul-
lard, a clinical neuropsychologist. In a report dated June
9, 2018, Bullard opined that the respondent mother’s
test results indicated a deficit in executive function and
impaired intellectual abilities. The respondent mother
was assessed as having unreliable problem solving skills
and a processing impairment, which could cause her
to become overwhelmed, frustrated, and unable to man-
age stressful situations. Additionally, Bullard noted that
the respondent mother was reluctant to admit to short-
comings and presented as detached and unemotional
at times.

In June, 2018, the respondents participated in another
twelve week reunification program with USI staff mem-
bers, who reported that the respondent mother
remained obstinate in her resistance to implementing
new parenting strategies and continued to “lack insight
into the circumstances that led to [Lillyanne’s] removal.”
Although the USI staff members felt confident about
the respondent father’s parenting abilities and observed
that he shared a strong bond with Lillyanne, they
expressed concern that his work schedule would leave
the respondent mother as the primary caregiver. They
additionally noted that they were not confident with
respect to the respondent mother’s ability to recognize
and meet Lillyanne’s needs or to keep Lillyanne safe,
and recommended that the respondent mother continue
to engage in therapy to address her past trauma.
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The respondents also engaged in couples counseling
with Richard Hisman, a clinical counselor, for approxi-
mately six months beginning in September, 2018, to
address intimate partner violence concerns and com-
munication issues. Hisman opined that the respondents
had made significant progress in developing effective
communication skills during the course of their coun-
seling sessions.

In May, 2019, the respondents participated in a court-
ordered psychological evaluation with Mantell. In addi-
tion to reviewing the USI summaries, Bullard’s report,
and other records related to the respondents’ case, Man-
tell interviewed the respondents, spoke with service
providers who had worked with them, conducted psy-
chological evaluations of both respondents, and
observed a parent-child visit between the respondents
and Lillyanne. With respect to the respondent mother,
Mantell opined that she presented as a “very weak and
often unreliable personal historian who is denying her
own responsibilities for the loss of custody of [Lilly-
anne].” He noted that she was reluctant to address and
was in avoidance of “major issues of personal violence
and threat[s] that have been a part of her life since
childhood” and that “[t]hreatening to harm a child is a
rare protection issue . . . [that] cannot be considered
resolved by not talking about it and by rejecting
accountability for its occurrence.” Accordingly, Mantell
concluded that the respondent mother needed further
focused treatment to address her past “exposures to
family violence, both physical and verbal, as well as
her thoughts about violence and her use of violent
threats with at least [two] marital partners and with at
least [two] children.” With respect to the respondent
father, Mantell noted that the respondent father “speaks
for his wife in multiple settings in ways that are consid-
ered overprotective and defensive” and that the respon-
dent father had stated that he was not at all concerned
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with the respondent mother being home alone with a
toddler and a newborn. Additionally, Mantell reported
that he had spoken with Kimberly Applewhite, who
provided individual counseling to the respondent father
for about one and one-half years after Lillyanne was
placed in the custody of the petitioner. When asked
about her understanding of the respondent father’s
views regarding the respondent mother’s judgment,
Applewhite informed Mantell that the respondent father
appeared comfortable with the respondent mother’s
being alone with Lillyanne while he was at work. Man-
tell consequently did not recommend reunification as
of the date of his report, June 1, 2019, because “[t]here
are too many issues in this case involving parent-and-
child violence and threat[s] of violence which remain
unresolved.”

In support of the termination of parental rights peti-
tions, the petitioner filed with the court the September
10, 2019 social study authored by Andrews, which was
admitted into evidence at trial.'® Relevant to this appeal,
Andrews reported that the department previously had
discussed with the respondent father its concerns
regarding the respondent mother and that reunification
would be appropriate as to him if he pursued reunifica-
tion on his own. The respondent father told the depart-
ment that he would not pursue reunification without
the respondent mother, however. Notwithstanding the
department’s repeated concerns that the respondent
mother would be the primary caregiver for the children
while the respondent father was at work, the respon-
dent father did not suggest an alternative caregiving

15 As previously noted, the social study was admitted into evidence as a
full exhibit without objection. See part I of this opinion. Although the peti-
tioner must submit a social study to the court for purposes of the disposi-
tional hearing in contested cases; see General Statutes § 45a-717 (e) (1);
Practice Book § 35a-9; the court may rely on the social study in both the
adjudicatory and dispositional phases of a termination of parental rights
proceeding. See In re Anna Lee M., 104 Conn. App. 121, 128, 931 A.2d 949,
cert. denied, 284 Conn. 939, 937 A.2d 696 (2007).
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plan until the department informed him that it did not
recommend reunification.'® Andrews also noted that the
respondent father continually minimized the respon-
dent mother’s statements and behaviors that led to the
department’s involvement in this case.

A

We first consider the respondent father’s claim that
the trial court improperly found that he was unable or
unwilling to benefit from reunification efforts.

“As part of a termination of parental rights proceed-
ing, § 17a-112 (j) (1) requires the department to prove
by clear and convincing evidence that it has made rea-
sonable efforts to locate the parent and to reunify the
child with the parent, unless the court finds in this
proceeding that the parent is unable or unwilling to
benefit from reunification efforts . . . . Accordingly,
the department must prove either that it has made rea-
sonable efforts to reunify or, alternatively, that the par-
ent is unwilling or unable to benefit from reunification
efforts.”'” (Emphasis omitted; internal quotation marks
omitted.) In re Jorden R., 293 Conn. 539, 552, 979 A.2d
469 (2009).

“[IIn determining whether the department has made
reasonable efforts to reunify a parent and a child or
whether there is sufficient evidence that a parent is
unable or unwilling to benefit from reunification efforts,
the court is required in the adjudicatory phase to make
its assessment on the basis of events preceding the date
on which the termination petition was filed. . . . This

16 The record does not indicate what alternative caregiving plan the respon-
dent father had proposed.

"The department also may meet its burden concerning reunification
efforts under § 17a-112 (j) (1) based on “a previous judicial determination
that such efforts were not appropriate.” (Internal quotation marks omitted.)
In re Ryder M., supra, 211 Conn. App. 808.
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court has consistently held that the court, [w]hen mak-
ing its reasonable efforts determination . . . is limited
to considering only those facts preceding the filing of
the termination petition or the most recent amendment
to the petition . . . . Practice Book § 35a-7 (a) codifies
this procedural rule by providing: In the adjudicatory
phase, the judicial authority is limited to evidence of
events preceding the filing of the petition or the latest
amendment, except where the judicial authority must
consider subsequent events as part of its determination
as to the existence of a ground for termination of paren-
tal rights.” (Citations omitted; emphasis omitted; inter-
nal quotation marks omitted.) In re Cameron W., 194
Conn. App. 633, 660-61, 221 A.3d 885 (2019), cert.
denied, 334 Conn. 918, 222 A.3d 103 (2020).

Finally, in reviewing whether a trial court properly
determined that a parent is unwilling or unable to bene-
fit from the department’s reunification efforts, “the trial
court’s subordinate factual findings are reviewable only
for clear error, [but] the court’s ultimate conclusion
that a ground for termination of parental rights has
been proven presents a question of evidentiary suffi-
ciency. . . . That conclusion is drawn from both the
court’s factual findings and its weighing of the facts
in considering whether the statutory ground has been
satisfied. . . . On review, we must determine whether
the trial court could have reasonably concluded, upon
the facts established and the reasonable inferences
drawn therefrom, that the cumulative effect of the evi-
dence was sufficient to justify its [ultimate conclusion].
. . . When applying this standard, we construe the evi-
dence in a manner most favorable to sustaining the
judgment of the trial court.” (Internal quotation marks
omitted.) In re Xavier H., 201 Conn. App. 81, 87, 240
A.3d 1087, cert. denied, 335 Conn. 981, 241 A.3d 705
(2020), and cert. denied, 335 Conn. 982, 241 A.3d 705
(2020).
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In the present appeals, the court found that the
department had made reasonable efforts to locate the
respondents and to reunify them with the children. It
noted that, since Lillyanne entered into the petitioner’s
custody in 2017, the petitioner had maintained contact
with the respondents and offered each respondent
appropriate services to facilitate reunification in accor-
dance with the court-ordered specific steps,'® which,
among other things, required the respondent father to
engage in parenting and individual counseling and to
make progress toward ensuring Richard’s safety and
well-being.

Notwithstanding its finding that the department had
satisfied its obligations under § 17a-112 (j) (1), the trial
court also concluded that the respondent father was
unable or unwilling to benefit from the department’s
efforts to reunify him with Richard. In so concluding,
the court observed that the respondent mother had
“resisted all efforts to address the central issue of par-
ent-child threats of violence and parent-child violence.
She has repeatedly refused to engage in treatment nec-
essary for her to make progress regarding her parent-
child violence issues and, thereby, demonstrated her
inability and/or unwillingness to benefit from the peti-
tioner’s efforts to reunify the respondent parents with
Lillyanne and Richard. [The] respondent parents are
unified in their positions in this matter and plan to
parent as a unit, with [the] respondent mother serving
as the primary caretaker. [The] respondent father has
demonstrated a continued inability to properly evaluate
the threat of harm [the] respondent mother poses to the
children while her parent-child violence issues remain
unaddressed and untreated and, thereby, demonstrated
his inability and/or unwillingness to benefit from the

18 After Richard was born in June, 2019, the court ordered specific steps
that encompassed the same steps that previously had been ordered with
respect to facilitating the respondents’ reunification with Lillyanne.
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petitioner’s efforts to reunify the respondent parents
with Lillyanne and Richard.”

The respondent father raises two primary arguments
in support of his claim that the trial court improperly
found that he was unwilling or unable to benefit from
reunification services. First, he asserts that the court’s
findings are premised on outdated information and
failed to account for the respondents’ continuing prog-
ress and engagement with services after the petitioner
filed the termination of parental rights petitions. Sec-
ond, he argues that the court’s determination that he
was unable or unwilling to benefit from the depart-
ment’s efforts to reunify him with Richard is predicated
on its erroneous finding that the respondent mother
would be the primary caregiver for the children while
he is at work. We are not persuaded.

We first consider the respondent father’s assertion
that the court relied on outdated information to reach
its conclusion that he was unwilling or unable to benefit
from reunification services. In support of this claim,
the respondent father argues that the court’s findings
were based entirely on information predating the filing
of the termination petitions in October, 2019, and that
the court failed to consider the observations and testi-
mony of service providers who worked with the respon-
dents after the filing of the petitions. The respondent
father’s contention that the court improperly had relied
on reports and information predating the petition to
terminate his parental rights, however, directly contra-
venes our rules of practice, which provide that trial
courts are, generally, “limited to evidence of events
preceding the filing of the petition or the latest amend-
ment” during the adjudicatory phase of termination pro-
ceedings. Practice Book § 35a-7 (a); see also In re Cam-
eron W., supra, 194 Conn. App. 660. Consequently, we
conclude that this argument fails.
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Having concluded that the court properly limited its
analysis to events preceding the filing of the termination
petitions, we next review the court’s subordinate fac-
tual findings and consider whether clear and convincing
evidence supports the trial court’s ultimate conclusion
that the respondent father was unwilling or unable to
benefit from the department’s reasonable efforts
toward reunification.

Initially, we note that the respondent father does not
challenge the court’s finding that he and the respondent
mother were unified in their intentions to parent the
children together. Nor does the respondent father chal-
lenge the court’s findings with respect to the respondent
mother’s resistance to addressing her history of parent-
child violence and threats prior to the filing of the termi-
nation petitions. Rather, he contends that the court’s
conclusion that he was unwilling or unable to benefit
from the department’s efforts toward reunification is
based on a finding that lacks evidentiary support,
namely, that the respondent mother would be the pri-
mary caregiver for the children when he was at work.
The court’s finding that the respondent mother would
serve as the primary caregiver, however, is adequately
supported by the record, which indicates that the USI
staff members expressed concerns that the children
would be left in her care while the respondent father
was at work. In the department’s social study, Andrews
also noted that the respondent father’s work schedule
would result in the respondent mother’s assuming the
primary caregiving role in the event that the respon-
dents were reunified with the children.’ Although the
department repeatedly raised concerns about this plan,
the respondent father did not suggest an alternative
care plan until the department indicated that it would

19 At trial, Andrews testified that this information was gleaned from her
review of the department’s records and that she did not recall personally
having discussed the respondents’ childcare plans with them.
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not recommend reunification. Additionally, multiple
service providers had observed that the respondent
father appeared comfortable with the respondent moth-
er’s remaining home alone with the children. Thus, con-
trary to the respondent father’s claim, the court’s find-
ing that the respondent mother would be the primary
caregiver for the children is not clearly erroneous.

The record establishes that, as of the date of the
petition to terminate her parental rights, the respondent
mother continued to resist efforts to address the key
issues that had led to the children’s removal from the
respondents’ care. The respondent mother rebuffed rec-
ommendations to engage in treatment to address her
past trauma and refused to take accountability for the
events that led to the department’s involvement in this
case. As aresult, multiple service providers lacked con-
fidence in the respondent mother’s ability to recognize
the children’s needs or to keep them safe from harm.
The record also reflects that the respondent father pre-
sented as defensive about and overprotective of the
respondent mother and appeared to minimize the threat
of harm she poses to the children. Additionally,
although the department had expressed that reunifica-
tion would be appropriate as to the respondent father
alone, he declined to pursue reunification on his own
and remained steadfastly committed to coparenting the
children with the respondent mother. On the basis of
the foregoing, the trial court reasonably determined
that the cumulative effect of the evidence was sufficient
to justify its ultimate conclusion that the respondent
father was unable or unwilling to benefit from the
department’s efforts to reunify him with Richard.

B

The respondent father also challenges the court’s
finding that he had failed to achieve a sufficient degree
of rehabilitation pursuant to § 17a-112 (j) (3) (B) (i).
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For the reasons that follow, we conclude that this claim
is unavailing.

“Failure of a parent to achieve sufficient personal
rehabilitation is one of six statutory grounds on which
a court may terminate parental rights pursuant to § 17a-
112. [See General Statutes § 17a-112 (j) (3) (B) (i).] That
ground exists when a parent of a child whom the court
has found to be neglected fails to achieve such a degree
of rehabilitation as would encourage the belief that
within a reasonable time, considering the age and needs
of the child, the parent could assume a responsible
position in the life of that child.” (Internal quotation
marks omitted.) In re Leilah W., supra, 166 Conn.
App. 67.

“Personal rehabilitation as used in [§ 17a-112 (§) (3)
(B) (i)] refers to the restoration of a parent to his or
her former constructive and useful role as a parent.
. . . The statute does not require [a parent] to prove
precisely when [he] will be able to assume a responsible
position in [his] child’s life. Nor does it require [him]
to prove that [he] will be able to assume full responsibil-
ity for [his] child, unaided by available support systems.
. . . Rather, [§ 17a-112] requires the trial court to ana-
lyze the [parent’s] rehabilitative status as it relates to
the needs of the particular child, and further, that such
rehabilitation must be foreseeable within a reasonable
time. . . . [The statute] requires the court to find, by
clear and convincing evidence, that the level of rehabili-
tation [the parent] has achieved, if any, falls short of
that which would reasonably encourage a belief that
at some future date [he or she] can assume a responsible
position in [his or her] child’s life.” (Internal quotation
marks omitted.) In re Lilyana P., 169 Conn. App. 708,
717-18, 152 A.3d 99 (2016), cert. denied, 324 Conn. 916,
153 A.3d 1290 (2017). “[I]n assessing rehabilitation, the
critical issue is not whether the parent has improved
[his or her] ability to manage [his or her] own life, but
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rather whether [he or she] has gained the ability to care
for the particular needs of the child at issue.” (Internal
quotation marks omitted.) In re Phoenix A., 202 Conn.
App. 827, 845, 246 A.3d 1096, cert. denied, 336 Conn.
932, 248 A.3d 1 (2021).

With respect to a claim that a trial court improperly
concluded that a parent failed to achieve sufficient reha-
bilitation, we review the court’s subordinate factual
findings for clear error. See, e.g., In re Anaishaly C.,
190 Conn. App. 667, 681, 213 A.3d 12 (2019). The court’s
determination that a parent has failed to rehabilitate,
however, is subject to the evidentiary sufficiency stan-
dard of review. Id.; see also part II A of this opinion.
Finally, we note that “the mere existence in the record
of evidence that would support a different conclusion,
without more, is not sufficient to undermine the finding
of the trial court. Our focus in conducting a review for
evidentiary sufficiency is not on the question of whether
there exists support for a different finding—the proper
inquiry is whether there is enough evidence in the
record to support the finding that the trial court made.”
(Emphasis omitted.) In re Jayce O., 323 Conn. 690, 716,
150 A.3d 640 (2016).

In determining that the respondent father had failed
to rehabilitate sufficiently, the court set forth the follow-
ing relevant findings in its memorandum of decision,
emphasizing that the “primary issues in this matter are
the threat of physical harm that the respondent mother
poses to the children and the respondent father’s ability
to accurately assess the threat of harm that the respon-
dent mother poses to the children.” Although the court
acknowledged that the respondent father had made a
concerted effort to comply with many of the court-
ordered specific steps to address the department’s main
concerns, it noted that compliance with specific steps
does not necessarily demonstrate that a parent has
achieved sufficient rehabilitation. See In re Brian P.,
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195 Conn. App. 558, 569, 226 A.3d 159 (“[The] comple-
tion or noncompletion [of the specific steps] . . . does
not guarantee any outcome . . . . Accordingly, suc-
cessful completion of expressly articulated expecta-
tions is not sufficient to defeat a department claim that
the parent has not achieved sufficient rehabilitation.”
(Internal quotation marks omitted.)), cert. denied, 335
Conn. 907, 226 A.3d 151 (2020). Thus, notwithstanding
the respondents’ progress in certain respects, the court
underscored that its main concern was not the number
of steps the respondents had complied with but, rather,
that the “respondent parents have failed to comply in
a substantive manner with the specific steps that raise
the most concern.”

With respect to the respondent mother, the court
found that she “has a history of untreated mental health
issues” and noted that she initially became acquainted
with the petitioner nearly twenty years prior to the
present case. The court then summarized the observa-
tions of the various service providers who had worked
with the respondent mother to assist her in rehabilitat-
ing. Specifically, the court highlighted the observations
of the USI staff members, Mantell, and Janczyk concern-
ing the respondent mother’s resistance to engaging in
treatment to address her history of family violence, her
reluctance to modify her parenting strategies, and her
lack of accountability for the events that had precipi-
tated the department’s involvement in this case. For
those reasons, among others, the court found that the
respondent mother had demonstrated a “consistent
resistance to address her pattern of parental violence
toward her own children, to address the impact of her
past trauma on the threat she poses to the children,
and to take accountability for her attitudes, behaviors
and actions that led to Lillyanne’s removal from her
care.” The court further found that the “respondent
mother’s refusal to discuss her behaviors and the cause
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thereof is the single most important issue in this case
and the foremost barrier to her deriving any rehabilita-
tive benefit from the services provided by the peti-
tioner.” As a result of its findings, the court determined
that the respondent mother had failed to rehabilitate,
noting that it agreed with Mantell’s assessment that
“[t]here are too many issues in this case involving par-
ent-and-child violence and threat[s] of violence which
remain unresolved.”

With respect to the respondent father, the court
remarked that his barriers to reunification with the
children, although fewer, were nonetheless “highly dis-
concerting.” The court noted that the respondent father
had been observed to be “sensible, attentive, [and] rea-
sonable” during Mantell’s evaluation, and someone who
appears to understand appropriate parenting tech-
niques and demonstrated compassion and patience for
both Lillyanne and the respondent mother. The court
also found that the respondent father had been
described as “enmeshed” with the respondent mother
and was overprotective and defensive of her, which
impeded her progress in holding herself accountable
for her actions and addressing the issues that underlie
her behaviors. Consequently, the court found that the
respondent father enabled the respondent mother and
“consistently demonstrated a blind spot for appropri-
ately assessing the risk that the respondent mother
poses to the children’s welfare and safety.” The court
also found that the parents consistently had presented
as united in their intentions to parent the children
together, with the respondent mother assuming the pri-
mary caregiving role should reunification be granted.
On the basis of the respondent mother’s unwillingness
to address her unresolved mental health issues and the
respondent father’'s unwavering commitment to copar-
ent with the respondent mother, the court concluded
that the respondent father had failed to achieve an
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appropriate degree of rehabilitation sufficient to
encourage the belief that he could assume a responsible
role in the children’s lives within a reasonable time.

In challenging the court’s determination that he had
failed to rehabilitate, the respondent father again argues
that the court improperly relied on outdated informa-
tion that preceded the filing of the termination petitions
to support its findings and failed to consider evidence
of rehabilitation that occurred subsequent to the filing
of the petitions. This contention lacks merit. First, as
noted, Practice Book § 3ba-7 (a) makes clear that, “[i]n
the adjudicatory phase, the judicial authority is limited
to evidence of events preceding the filing of the petition
or the latest amendment, except where the judicial
authority must consider subsequent events as part of
its determination as to the existence of a ground for
termination of parental rights.” (Emphasis added.)
Thus, it was appropriate and proper for the court to
consider the evidence before it that predated the filing
of the petition.

With respect to postpetition evidence, our courts
have held that a “court may rely on events occurring
after the date of the filing of the petition to terminate
parental rights when considering the issue of whether
the degree of rehabilitation is sufficient to foresee that
the parent may resume a useful role in the child’s life
within a reasonable time.” (Emphasis added.) In re
Keyashia C., 120 Conn. App. 452, 457 n.12, 991 A.2d
1113, cert. denied, 297 Conn. 909, 995 A.2d 637 (2010).
In this case, however, the respondent father has failed
to point to any specific postpetition evidence that was
probative of his rehabilitation that the court declined
to consider. And, upon our independent review of the
record, we have found none.

There is no dispute that the respondent parents intro-
duced some postpetition evidence, including, among
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other things, a competence based parenting assessment
of the respondent mother completed by Kathleen M.
Brown, dated April 30, 2020, and a psychotherapy intake
note regarding the respondent mother, which was com-
pleted by Nicole M. Hayes, a licensed professional coun-
selor. The court considered this evidence in the context
of the dispositional phase of the termination proceed-
ings. This postpetition evidence, however, did not offer
any additional perspective determinative of the issue
of the respondent father’s rehabilitation. Specifically,
this evidence did not demonstrate that the respondent
mother no longer posed a threat to the children or that
the respondent father intended to parent the children
without her.?

The respondent father also argues that the evidence
is insufficient to support the court’s conclusion that he
had failed to rehabilitate because the record demon-
strates that he is willing and capable of benefiting from
continued efforts toward reunification and that he could
assume a responsible position in Richard’s life, within a
reasonable time, with proper support services in place.
There is no indication in the record, however, that the
respondent father sought the department’s help in
obtaining additional support services. Nor is there any
evidence that the respondent father intended to rely on

» For example, the parenting assessment focused on ways in which to
eliminate barriers impacting the respondent mother’s ability to function,
but it did not undertake to diagnose her mental health issues or to contradict
Mantell’s report. With respect to Hayes’ psychotherapy intake note and
assessment, it consisted of only a sixty minute session with the respondent
mother, which included a thirty minute interview that focused on whether
she needed trauma therapy. Other than an interview with the respondent
mother and the administration of two testing instruments, which took place
three days prior to the start of trial, Hayes’ assessment did not take into
consideration other sources of information, such as Mantell’s report, which
concluded that the respondent mother needed further focused treatment to
address her violent threats to her children. Hayes clarified her assessment,
testifying that she was not recommending that the children be returned to
the respondent mother’s care.
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support services if reunification were to be granted,
even though the respondent father was apprised of the
department’s concerns with respect to, inter alia, the
respondents’ intention to have the respondent mother
care for the children while the respondent father was
at work. See In re Gabriel C., supra, 196 Conn. App.
3568 (“[t]he purpose of the social study is to put parents
on notice of allegations that need to be explained or
denied” (internal quotation marks omitted)). To the
extent the respondent father is maintaining that he
should have been afforded more time to rehabilitate,
“we recently have noted that such an argument is incon-
sistent with our Supreme Court’s repeated recognition
of the importance of permanency in children’s lives.”
(Internal quotation marks omitted.) In re Phoenix A.,
supra, 202 Conn. App. 847 n.4.

Construing the evidence in the manner most favor-
able to sustaining the court’s judgment, as we must, we
conclude that the evidence was sufficient to support
the court’s conclusion that the respondent father had
failed to rehabilitate. Because the court determined that
the respondent mother had failed to achieve a sufficient
degree of rehabilitation and continued to pose a risk
to Richard, it was entitled to rely on those findings and
the respondent father’s continued involvement with the
respondent mother to conclude that the respondent
father also had failed to rehabilitate. As our Supreme
Court has observed, in considering whether a parent
has failed to rehabilitate, trial courts have relied on
evidence that a parent has continued to associate with
a party who poses a danger to a child. See In re Jorden
R., supra, 293 Conn. 562 n.20; see also In re Corey C.,
198 Conn. App. 41, 76, 232 A.3d 1237 (court’s determina-
tion that father failed to rehabilitate was not improper
even though court’s conclusion relied, in part, on factual
findings related to risk mother posed to child), cert.
denied, 335 Conn. 930, 236 A.3d 217 (2020); In re Albert
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M., 124 Conn. App. 561, 565, 6 A.3d 815 (trial court’s
finding that father failed to rehabilitate was not clearly
erroneous because record supported finding that father
had “knowledge of the necessity of changing his rela-
tionship with the mother,” yet failed to appreciate risk
mother posed to child), cert. denied, 299 Conn. 920, 10
A.3d 1050 (2010); In re Ellis V., 120 Conn. App. 523,
531-32, 992 A.2d 362 (2010) (record supported trial
court’s finding that father failed to achieve sufficient
rehabilitation because he remained loyal to child’s
mother and entrusted child to mother’s care while he
was away for work, despite knowledge of mother’s psy-
chological and substance abuse issues).

In the present case, the respondent father was given
an opportunity to pursue reunification on his own, but
he declined to do so. Regardless of the respondent
father’s progress toward addressing the factors that led
to Richard’s commitment, given his failure to appreciate
the risk posed by the respondent mother and his com-
mitment to parent with her as a unit, we cannot find
fault with the trial court’s determination that he had
failed to achieve the requisite personal rehabilitation
so as to encourage the belief that, within a reasonable
time, he could assume a responsible position in Rich-
ard’s life.

C

Last, the respondent father claims the court improp-
erly found that termination of his parental rights was
in Richard’s best interest. He contends that the trial
court too narrowly focused on the respondents’ actions
prior to the filing of the termination petitions and failed
to accord appropriate weight to evidence demonstra-
ting that he consistently attended visitation and engaged
in services, in addition to progress made by the respon-
dent mother after the adjudicatory date. We do not
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agree that the court’s best interest determination was
clearly erroneous.

“In the dispositional phase of a termination of paren-
tal rights hearing, the emphasis appropriately shifts
from the conduct of the parent to the best interest of
the child. . . . It is well settled that we will overturn
the trial court’s decision that the termination of parental
rights is in the best interest of the [child] only if the
court’s findings are clearly erroneous. . . . The best
interests of the child include the child’s interest in sus-
tained growth, development, well-being, and continuity
and stability of [his or her] environment. . . . [T]he
trial court must determine whether it is established by
clear and convincing evidence that the continuation of
the [respondent father’s] parental rights is not in the
best interest of the child. In arriving at this decision,
the court is mandated to consider and make written
findings regarding the seven statutory factors deline-
ated in [§ 17a-112 (k)].2! . . . The seven factors serve
simply as guidelines for the court and are not statutory
prerequisites that need to be proven before termination

2l General Statutes § 17a-112 (k) provides in relevant part: “Except in the
case where termination of parental rights is based on consent, in determining
whether to terminate parental rights under this section, the court shall
consider and shall make written findings regarding: (1) The timeliness,
nature and extent of services offered, provided and made available to the
parent and the child by an agency to facilitate the reunion of the child with
the parent; (2) whether the Department of Children and Families has made
reasonable efforts to reunite the family . . . (3) the terms of any applicable
court order entered into and agreed upon by any individual or agency and
the parent, and the extent to which all parties have fulfilled their obligations
under such order; (4) the feelings and emotional ties of the child with respect
to the child’s parents, any guardian of such child’s person and any person
who has exercised physical care, custody or control of the child for at least
one year and with whom the child has developed significant emotional ties;
(5) the age of the child; (6) the efforts the parent has made to adjust such
parent’s circumstances, conduct, or conditions to make it in the best interest
of the child to return such child home in the foreseeable future . . . and
(7) the extent to which a parent has been prevented from maintaining a
meaningful relationship with the child . . . .”
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can be ordered. . . . There is no requirement that each
factor be proven by clear and convincing evidence.”
(Footnote added; internal quotation marks omitted.) In
re Brian P., supra, 195 Conn. App. 579.

“IT]he fact that the legislature [had interpolated]
objective guidelines into the open-ended fact-oriented
statutes which govern [parental termination] disputes

should not be construed as a predetermined
weighing of evidence . . . by the legislature. [If] . . .
the record reveals that the trial court’s ultimate conclu-
sions [regarding termination of parental rights] are sup-
ported by clear and convincing evidence, we will not
reach an opposite conclusion on the basis of any one
segment of the many factors considered in a termination
proceeding . . . . Indeed . . . [t]he balancing of
interests in a case involving termination of parental
rights is a delicate task and, when supporting evidence
is not lacking, the trial court’s ultimate determination
as to a child’s best interest is entitled to the utmost
deference.” (Internal quotation marks omitted.) In re
Jacob M., 204 Conn. App. 763, 789, 255 A.3d 918, cert.
denied, 337 Conn. 909, 253 A.3d 43 (2021), and cert.
denied sub nom. In re Natasha T., 337 Conn. 909, 253
A.3d 44 (2021).

In the dispositional phase of the termination proceed-
ings, the court made the following relevant findings.
With respect to the criteria set forth in § 17a-112, the
court found that (1) the department had timely made
referrals to address the most important concerns that
had been identified by the petitioner and service provid-
ers who had worked with the respondents to facilitate
reunification; (2) the department had made reasonable
efforts to reunify the respondents and the children,
including providing substantial supervised visitation
and multiple referrals for services; (3) the respondent
father had made determined and significant progress
toward improving his marital relationship and complied
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with nearly every specific step but, nonetheless,
remained unable to appropriately assess the threat to
the children’s safety and well-being insofar as the
respondent mother is concerned; (4) Richard had
bonded to his foster family and seeks their comfort and
support; (5) Richard was twenty-seven months old and
had been with his foster family since his discharge from
the hospital after his birth; (6) the respondent father
had failed to appreciate that the respondent mother
poses a substantial risk to the children; and (7) there
was no unreasonable conduct or economic circum-
stances that prevented the respondents from main-
taining a meaningful relationship with the children.

In addition to the foregoing findings, the court found
that the “respondent mother’s resistance to meaning-
fully address the impact of her past trauma on her
parenting history and her continuation of the cycle of
parent-child violence causes serious concern for the
children’s welfare.” Notwithstanding that the respon-
dents had made demonstrable strides to address their
intimate partner violence and communication issues,
which the court applauded, the court found that those
efforts had failed to address the primary areas of con-
cern that were noted by the petitioner at the outset of
this case when seeking custody of Lillyanne. On the
basis of all of the evidence presented, the court ulti-
mately found that there was no basis in the record to
conclude that the respondent parents would be willing
to adjust their circumstances such that the court could
form a belief that they could safely and appropriately
parent the children in the foreseeable future. Accord-
ingly, the court concluded that terminating the respon-
dents’ parental rights was in Richard’s best interest.

Importantly, the respondent father does not chal-
lenge the accuracy of any of the facts underlying the
court’s findings with respect to the criteria enumerated
in §17a-112 (k). Instead, in his appellate brief, he
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appears to ask this court to reweigh the evidence that
was presented to the trial court so that we might reach
a conclusion that differs from the one reached by the
trial court. That is not our role or function. See, e.g.,
In re Janazia S., 112 Conn. App. 69, 99, 961 A.2d 1036
(2009) (“Our function as an appellate court is to review
and not retry the proceedings of the trial court. . . .
The probative force of conflicting evidence is for the
trier to determine.” (Internal quotation marks omit-
ted.)). “[A] trial court’s factual findings are accorded
great deference” and will not be disturbed unless those
findings are clearly erroneous. See, e.g., In re Davonta
V., 285 Conn. 483, 488, 940 A.2d 733 (2008).

Although the court discussed at length the evidence
concerning the respondent mother’s failure to address
the root causes underlying her history of threatening
or attempting to harm her children and the respondent
father’s inability to recognize the threat she posed to
Richard’s safety and well-being, it was not improper
for the court to consider evidence relevant to its adjudi-
catory findings. As this court previously has observed,
even though “the emphasis shifts from the parent to
the child in the dispositional phase . . . a trial court
isnot required to blind itself to any parental deficiencies
that also were considered during the adjudicatory
phase. Our precedents establish that the consideration
of the parent’s circumstances, including the parent’s
degree of rehabilitation, is proper during the disposi-
tional phase.” (Citation omitted.) In re Malachi E., 188
Conn. App. 426, 437, 204 A.3d 810 (2019). Additionally,
the trial court’s memorandum of decision makes clear
that it did weigh the evidence that was more favorable
to the respondent father in considering whether termi-
nation of his parental rights was in Richard’s best inter-
est. Nevertheless, the court noted that Richard had been
in the care of his foster parents for more than two years
at the time of the termination trial and could not afford
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to wait for the respondents to make the necessary
adjustments to ensure his safety and well-being. Aside
from the time he spent in the hospital following his
birth, Richard has spent his entire life residing in the
home of his foster parents, where two of his biological
siblings also were placed. See footnote 9 of this opinion.
The record indicates that he is flourishing in his place-
ment and shares a strong bond with his foster parents,
who have expressed a commitment to adopt him. He
requires permanency, stability, and a safe environment
to continue to thrive. In light of the court’s factual
findings concerning the respondent mother’s unwilling-
ness to rehabilitate in a substantive manner, the respon-
dent father’s inability to perceive the risk she poses to
the children, and the likelihood that the respondents
will not substantially adjust their circumstances within
the foreseeable future so as to ameliorate these con-
cerns, we conclude that the court’s determination that
it was in Richard’s best interest to terminate the respon-
dent father’s parental rights is not clearly erroneous.

The judgment is affirmed.

In this opinion the other judges concurred.

PAUL CONEY v. COMMISSIONER OF CORRECTION
(AC 41747)

Alvord, Elgo and Albis, Js.
Syllabus

The petitioner, who had been convicted of the crimes of murder and criminal
possession of a pistol or revolver, filed a fourth petition for a writ of
habeas corpus. The habeas court, upon the request of the respondent
Commissioner of Correction, issued an order to show cause why the
petition should not be dismissed as untimely given that it had been filed
beyond the time limit for successive petitions set forth in the applicable
statute (§ 52-470 (d)). The court held an evidentiary hearing, during
which the petitioner testified that he had filed a timely third habeas
petition but withdrew it prior to trial because his prior habeas counsel
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had advised him that withdrawing the petition and refiling it would be
in the petitioner’s best interest because counsel had lost contact with
akey witness. The petitioner further testified that counsel did not discuss
§ 52-470 (d) or its effect on the petitioner’s ability to file another petition
challenging his conviction nor did he take any other action to address
the witness’ unavailability and that, if the petitioner had known that
withdrawing the petition and refiling would result in an untimely petition,
he would not have done so. The habeas court dismissed the fourth
habeas petition as untimely, concluding that the petitioner failed to
demonstrate good cause for the delay in filing the petition. Thereafter,
the petitioner, on the granting of certification, appealed to this court.
Held that the habeas court did not abuse its discretion in determining
that the petitioner failed to demonstrate good cause for the delay in
filing his fourth habeas petition: contrary to the petitioner’s claim that
his prior habeas counsel’s deficient advice to withdraw his third habeas
petition constituted good cause, there were no external factors outside
of the petitioner’s control that caused or contributed to the withdrawal
of that petition and the delay in filing the fourth habeas petition, and
the petitioner and his counsel together exclusively bore responsibility for
the delay in filing the fourth petition; moreover, insofar as the petitioner
contended that the witness’ unavailability for trial on the third habeas
petition constituted an external factor that warranted the withdrawal
of that petition and the subsequent untimely filing of the fourth habeas
petition, it was clear that the petitioner and his counsel both bore
personal responsibility for this proffered excuse, as neither took steps
to address the witness issue by filing a motion for a continuance or
requesting a status conference, but, rather, the petitioner addressed the
issue by taking the drastic step of withdrawing the petition; furthermore,
this court rejected the petitioner’s assertion that the habeas court’s
decision was inconsistent with our Supreme Court’s holding in Kelsey
v. Commissioner of Correction (343 Conn. 424) that a petitioner’s lack
of knowledge of a change in the law is potentially sufficient to establish
good cause, as the court in Kelsey did not hold that ignorance of the
law is typically sufficient, and the habeas court in this case specifically
considered both the petitioner’s and his counsel’s lack of knowledge of
the time limit in § 52-470 (d) but, nevertheless, determined that there
was no good cause for the delay in filing the petition.

Argued February 3, 2021—officially released September 13, 2022
Procedural History

Petition for a writ of habeas corpus, brought to the
Superior Court in the judicial district of Tolland, where
the court, Sferrazza, J., rendered judgment dismissing
the petition, from which the petitioner, on the granting
of certification, appealed to this court. Affirmed.
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Judie Marshall, assigned counsel, with whom, on the
brief, was Stephanie L. Evans, assigned counsel, for
the appellant (petitioner).

Sarah Hanna, senior assistant state’s attorney, with
whom, on the brief, were Maureen Platt, state’s attor-
ney, and Eva B. Lenczewski, supervisory assistant
state’s attorney, for the appellee (respondent).

Opinion

ELGO, J. The petitioner, Paul Coney,' appeals from
the judgment of the habeas court dismissing his petition
for a writ of habeas corpus as untimely pursuant to
General Statutes § 52-470 (d) and (e).? On appeal, the

!In the underlying criminal trial, the petitioner was convicted under the
name Stephen Coney. See State v. Coney, 266 Conn. 787, 835 A.2d 977 (2003).
In the present case, and in his previous habeas cases, however, the petitioner
has used the name Paul Coney. The petitioner’s full name is Stephen
Paul Coney.

% General Statutes § 52-470 provides in relevant part: “(d) In the case of
a petition filed subsequent to a judgment on a prior petition challenging the
same conviction, there shall be a rebuttable presumption that the filing of
the subsequent petition has been delayed without good cause if such petition
is filed after the later of the following: (1) Two years after the date on which
the judgment in the prior petition is deemed to be a final judgment due to
the conclusion of appellate review or the expiration of the time for seeking
such review; (2) October 1, 2014; or (3) two years after the date on which
the constitutional or statutory right asserted in the petition was initially
recognized and made retroactive pursuant to a decision of the Supreme
Court or Appellate Court of this state or the Supreme Court of the United
States or by the enactment of any public or special act. For the purposes
of this section, the withdrawal of a prior petition challenging the same
conviction shall not constitute a judgment. The time periods set forth in
this subsection shall not be tolled during the pendency of any other petition
challenging the same conviction. Nothing in this subsection shall create
or enlarge the right of the petitioner to file a subsequent petition under
applicable law.

“(e) In a case in which the rebuttable presumption of delay . . . applies,
the court, upon the request of the respondent, shall issue an order to show
cause why the petition should be permitted to proceed. The petitioner or,
if applicable, the petitioner’s counsel, shall have a meaningful opportunity
to investigate the basis for the delay and respond to the order. If, after such
opportunity, the court finds that the petitioner has not demonstrated good
cause for the delay, the court shall dismiss the petition. For the purposes
of this subsection, good cause includes, but is not limited to, the discovery
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petitioner claims that the habeas court erred in
determining that he failed to demonstrate good cause
to overcome the statutory presumption of unreasonable
delay. We disagree and, accordingly, affirm the judg-
ment of dismissal.

The following facts and procedural history are rele-
vant to this appeal. After a jury trial, the petitioner was
convicted of one count of murder in violation of General
Statutes § 53a-64a (a) and one count of criminal posses-
sion of a pistol or revolver in violation of General Stat-
utes § 53a-217c (a). State v. Coney, 266 Conn. 787, 790,
835 A.2d 977 (2003). The trial court sentenced the peti-
tioner to a total effective term of sixty years of imprison-
ment, and our Supreme Court affirmed the judgment
of conviction on direct appeal. Id., 790-91.

On February 20, 2004, the petitioner filed his first
petition for a writ of habeas corpus (first petition),
challenging the validity of his criminal conviction. The
habeas court denied this petition. This court affirmed
that judgment, and our Supreme Court thereafter
denied certification to appeal. Coney v. Commissioner
of Correction, 117 Conn. App. 860, 982 A.2d 220 (2009),
cert. denied, 294 Conn. 924, 985 A.2d 1061 (2010). On
March 18, 2010, the petitioner filed a second petition
for a writ of habeas corpus (second petition), which
also challenged his criminal conviction. He subse-
quently withdrew that petition prior to trial.

On June 1, 2012, the petitioner filed a third petition
for a writ of habeas corpus (third petition), again chal-
lenging his criminal conviction, and a trial was sched-
uled for January 12, 2015. Shortly before the start of
that trial, the petitioner’s counsel advised the petitioner
to withdraw the third petition because counsel had

of new evidence which materially affects the merits of the case and which
could not have been discovered by the exercise of due diligence in time to
meet the requirements of subsection . . . (d) of this section. . . .”
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lost contact with a witness whose testimony counsel
believed was essential to establish one of the claims
set forth in the petition. Relying on that advice, the
petitioner withdrew the third petition on January 6,
2015.3

On January 20, 2015, the petitioner filed a fourth
petition for a writ of habeas corpus (fourth petition),
which also challenged his criminal conviction and is
the subject of this appeal. At the request of the respon-
dent, the Commissioner of Correction, the court, Sfer-
razza, J., issued an order, pursuant to § 52-470 (e),
requiring the petitioner to show cause as to why the
petition should not be dismissed as untimely, given that
it was filed outside of the time periods prescribed in
§ 52-470 (d), and scheduled a hearing for May 1, 2018
(show cause hearing).

Prior to the show cause hearing, the petitioner sub-
mitted a “motion to find good cause and allow the case
to proceed to trial.” Therein, the petitioner asserted
that his counsel for the third habeas action had advised
him that “an important witness may not attend the trial,”
that “without his testimony the petitioner was unlikely
to prevail,” and that “he could withdraw his habeas
petition and then refile, providing him with additional
time to locate the witness.” The petitioner further noted
that his counsel had not sought a continuance or any
other means of addressing the issue of the witness’
unavailability prior to suggesting withdrawal. Finally,
the petitioner asserted that his counsel never explained
§ 52-470 (d) or its impact on his ability to file future
habeas petitions.

3 The petitioner asserts that the habeas court should have canvassed him
in person or via live video from the correctional facility before accepting
his withdrawal of his third petition. The petitioner does not, however, explain
how this alleged failure impacts the good cause analysis. Because the peti-
tioner withdrew his third petition prior to trial and the rendering of a final
judgment on its merits, that issue is not properly before us.
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The petitioner testified at the show cause hearing,
and no other evidence was presented. When asked, the
petitioner agreed that his prior habeas counsel advised
him to withdraw his third petition because a particular
witness, who the petitioner’s counsel described as “a
key witness to one of [the habeas] claims,” might not
have been able to attend the trial on the third petition.
The petitioner testified that his counsel informed him
that he had lost contact with the witness and felt that
withdrawing the petition and refiling would be in the
petitioner’s best interest.* The petitioner further testi-
fied that this discussion occurred during a meeting that
lasted approximately five to ten minutes and that his
counsel never discussed § 52-470 (d) or its effect on
the petitioner’s ability to file another petition attacking
his conviction. The petitioner also testified that his
counsel took no other action to address the witness’
unavailability. Finally, he testified that, if he had known
that withdrawing the third petition and refiling would
result in an untimely petition, he would not have with-
drawn his third petition.

Thereafter, each side presented arguments on the
issue of good cause for the delay. The petitioner’s coun-
sel argued that the delay resulted from prior habeas
counsel’s “ineffectiveness” and that such ineffective
assistance satisfied § 52-470 (e), specifically citing the
witness’ alleged unavailability as the basis for the sug-
gestion that the petitioner withdraw the third petition.
Counsel for the respondent argued that the claim

+ Although the witness’ testimony would be presented in support of only
one of the claims set forth in the third petition, the petitioner’s counsel
recommended withdrawal of the whole petition because he considered that
claim to be the strongest one.

® Specifically, the petitioner’s counsel cited prior counsel’s failure to
inform the petitioner of the time limit in § 52-470 (d), to pursue less “dra-
matic” steps such as requesting a continuance to find the witness, and to
notify the petitioner of other options of addressing the issue regarding
the witness.
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regarding the “missing” witness was meritless and that
attorney error could not be the basis of good cause.

The day after the show cause hearing, the court
issued a memorandum of decision dismissing the peti-
tioner’s fourth petition. The court first determined that
the fourth petition was presumptively untimely pursu-
ant to § 52-470 (d).5 The court then set forth the relevant
facts as follows: “The trial [on the third petition] was
scheduled to begin on January 12, 2015. Unfortunately,
a highly desirable witness, in the view of the petitioner
and his habeas counsel . . . went missing shortly
before trial.

“IThe petitioner’s counsel] discussed this develop-
ment with the petitioner and advised him that the best
course would be to withdraw the [third petition] before
trial and refile the claims in a new habeas [petition] to
gain more time to locate the witness for use at a future
trial. The petitioner accepted this advice and withdrew
the third [petition] on January 6, 2015, around one week
before the first day of trial. The sole purpose of that
withdrawal was to avoid trial in the hope that, if a new
habeas case was initiated, the witness could be found
and his testimony presented at some later date. . . .

% Specifically, the court determined: “[T]he unfavorable decision [in the
first habeas action] became final, at the latest, by January 25, 2010 . . . .
The petitioner filed the present habeas action on January 20, 2015, nearly
five years later. . . . Thus, the presumption of delay without good cause
in § 52-470 (d) is activated.” Although the petitioner does not challenge this
determination, we note for the sake of clarity that the proper date by which
to measure the timeliness of subsequent petitions challenging the petitioner’s
criminal conviction was October 1, 2014. See General Statutes § 52-470 (d)
(“there shall be a rebuttable presumption that the filing of the subsequent
petition has been delayed without good cause if such petition is filed after
the later of the following: (1) Two years after the date on which the judgment
in the prior petition is deemed to be a final judgment due to the conclusion
of appellate review or the expiration of the time for seeking such review;
(2) October 1, 2014; or (3) two years after the date on which the constitutional
or statutory right asserted in the petition was initially recognized and made
retroactive” (emphasis added)).
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“Neither [the petitioner’s counsel] nor the petitioner
considered the effect the passage of § 52-470 (d) . . .
had on the filing of a new habeas [petition] . . . that
is, the petitioner could not file a new habeas [petition],
directed at his criminal conviction, without invoking
the presumption of undue delay, which, if unrebutted,
mandated dismissal.”

The court then determined that the petitioner had
failed to establish good cause for the delay in filing,
“reject[ing] poor legal advice as a basis for rebutting
the presumption of undue delay.”” In so doing, the court
specifically cited the principle that “[g]ood cause must
be external to the defense . . . .” See Jackson v. Com-
missioner of Correction, 227 Conn. 124, 137, 629 A.2d
413 (1993). Thereafter, the petitioner filed a petition for
certification to appeal, which the court granted, and
this appeal followed.?

Following oral argument, this court ordered, sua
sponte, that this appeal be stayed pending the release

"The petitioner asserts that the habeas court “relied on an analysis that
ignorance of the law is not a basis for good cause . . . .” The petitioner
misinterprets the court’s decision, however, as the court looked to “similar
areas of the law” to determine whether “poor legal advice” could be sufficient
to rebut the presumption of undue delay.

8 Following the submission of the petitioner’s appellate brief but prior to
the submission of the respondent’s brief, the respondent filed a motion to
stay the appellate proceedings pending the release of our Supreme Court’s
decision in Langston v. Commissioner of Correction, 335 Conn. 1, 225 A.3d
282 (2020). This court granted the motion and entered an order staying
the appeal. Follow the release of Langston, the respondent submitted its
appellate brief.

Thereafter, the petitioner, represented by new appellate counsel, filed a
motion for substitute briefing, requesting that the briefing process be
restarted and arguing that his prior appellate counsel was deficient and that
the petitioner “was not at fault for prior counsel’s failure” and “should not
suffer a deprivation based on prior counsel’s errors.” This court denied the
motion but ordered, sua sponte, that the petitioner could file a supplemental
brief to which the respondent would have the opportunity to respond. Both
parties filed supplemental briefs.
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of our Supreme Court’s decision in Kelsey v. Commis-
sioner of Correction, 343 Conn. 424, 274 A.3d 85 (2022).°
Following the release of our Supreme Court’s decision
in Kelsey, the parties were ordered to file supplemental
briefs addressing Kelsey’s impact on this appeal.

We begin our analysis by setting forth the applicable
standard of review. “[A] habeas court’s determination
regarding good cause under § 52-470 (e) is reviewed on
appeal only for abuse of discretion. Thus, [w]e will make
every reasonable presumption in favor of upholding the
trial court’s ruling[s] . . . . In determining whether
there has been an abuse of discretion, the ultimate
issue is whether the court . . . reasonably [could have]
conclude[d] as it did.”*® (Internal quotation marks omit-
ted.) Id., 440.

Section 52-470 (d) provides in relevant part: “In the
case of a petition filed subsequent to a judgment on a
prior petition challenging the same conviction, there
shall be a rebuttable presumption that the filing of the
subsequent petition has been delayed without good
cause if such petition is filed after . . . October 1, 2014
... .7 Section 52-470 (e) provides in relevant part that,
“li]f . . . the court finds that the petitioner has not
demonstrated good cause for the delay, the court shall
dismiss the petition. . . .”

“IT]o rebut successfully the presumption of unrea-
sonable delay in § 52-470, a petitioner generally will be

% Initially, this court ordered the parties to provide their positions on
whether the appeal should be stayed pending Kelsey. The respondent
objected to a stay of proceedings, and the petitioner requested a stay.
Thereafter, this court determined that no stay was necessary. Upon further
consideration, however, this court determined that a stay was necessary
and, accordingly, entered an order of stay.

In his initial appellate brief, the petitioner asserted that, because his
claim concerns the legal meaning of “good cause,” it is subject to plenary
review. In light of our Supreme Court’s decision in Kelsey, the petitioner
concedes that his claim is reviewed pursuant to the abuse of discretion
standard. See Kelsey v. Commissioner of Correction, supra, 343 Conn. 440.
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required to demonstrate that something outside of the
control of the petitioner or habeas counsel caused or
contributed to the delay.”" (Internal quotation marks
omitted.) Kelsey v. Commissioner of Correction, supra,
343 Conn. 441-42. The following nonexhaustive list of
factors aid in determining whether a petitioner has satis-
fied the definition of good cause: “(1) whether external
forces outside the control of the petitioner had any
bearing on the delay; (2) whether and to what extent
the petitioner or his counsel bears any personal respon-
sibility for any excuse proffered for the untimely filing;
(3) whether the reasons proffered by the petitioner in
support of a finding of good cause are credible and are
supported by evidence in the record; and (4) how long
after the expiration of the filing deadline did the peti-
tioner file the petition.”? (Internal quotation marks
omitted.) Id., 442.

“IA]Jlthough . . . the legislature certainly contem-
plated a petitioner’s lack of knowledge of a change in
the law as potentially sufficient to establish good cause
for an untimely filing, the legislature did not intend for
a petitioner’s lack of knowledge of the law, standing
alone, to establish that a petitioner has met his eviden-
tiary burden of establishing good cause. As with any

"' Tnitially, the petitioner asserted that this court must engage in statutory
interpretation and look to other areas of the law addressing “good cause”
as well as sixth amendment jurisprudence in order to establish whether the
facts of the case establish good cause for delay pursuant to § 52-470 (e).
Following the release of Kelsey, however, the petitioner does not challenge
the definition of good cause or the relevant factors for consideration set
forth in that decision, which is binding on this court. See Stuart v. Stuart,
297 Conn. 26, 45-46, 996 A.2d 259 (2010) (“it is manifest to our hierarchical
judicial system that [the Supreme Court] has the final say on matters of
Connecticut law and that the Appellate Court . . . [is] bound by [its] prece-
dent™).

2 In addition to these factors, “the habeas court may also include in its
good cause analysis whether a petition is wholly frivolous on its face. . . .
[T]he good cause determination can be, in part, guided by the merits of the
petition.” Kelsey v. Commissioner of Correction, supra, 343 Conn. 444 n.9.
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excuse for a delay in filing, the ultimate determination
is subject to the same factors previously discussed,
relevant to the petitioner’s lack of knowledge: whether
external forces outside the control of the petitioner had
any bearing on his lack of knowledge, and whether and
to what extent the petitioner or his counsel bears any
personal responsibility for that lack of knowledge.”
(Footnote omitted.) Id., 444-45. Furthermore, this court
has recently considered whether an attorney’s advice to
withdraw a timely petition and to file another petition,
without considering the effect of the time limit in § 52-
470 (d), can establish good cause for delay and con-
cluded that, without more, an attorney’s erroneous
advice does not constitute good cause within the mean-
ing of § 52-470. See Michael G. v. Commissioner of
Correction, 214 Conn. App. 358, 364-72, A.3d
(2022).

In Kelsey, the petitioner filed a second petition for a
writ of habeas corpus approximately five years after
our Supreme Court denied his petition for certification
to appeal from this court’s judgment affirming the
habeas court’s denial of the petitioner’s first petition
for a writ of habeas corpus. Kelsey v. Commissioner
of Correction, supra, 343 Conn. 429. The habeas court
determined that the petitioner did not demonstrate
good cause for the delay in filing his second petition
and, therefore, dismissed the petition. Id., 431. On
appeal before our Supreme Court, the petitioner argued
that, “in addition to his prior habeas counsel’s failure
to inform him of any statutory filing deadlines, his status
as a self-represented party when he filed this petition
caused the delay in filing insofar as his conditions of
confinement had caused him to be unaware of the dead-
line set by the 2012 amendments to § 52-470.” 1d., 441.
The court rejected this argument, noting that “the peti-
tioner had access to a resource center that included
the General Statutes” and that “the petitioner stated
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[as an explanation for the delay] that he was housed
in and out of administrative segregation due to a disci-
plinary problem.” Id., 446.

Similarly, in Michael G. v. Commissioner of Correc-
tion, supra, 214 Conn. App. 358, the petitioner filed a
subsequent petition for a writ of habeas corpus chal-
lenging his conviction approximately ten months after
the passing of the statutory deadline and the withdrawal
of a previous habeas petition challenging the convic-
tion. Id., 362. The petitioner argued that his prior coun-
sel, who had advised him to withdraw his petition, pro-
vided deficient advice, which constituted good cause
for his delay in filing his subsequent petition. Id., 364.
This court disagreed and, on the basis of the factors
set forth in Kelsey, determined that “there [were] no
external factors at play and the petitioner and his
habeas counsel together exclusively [bore] responsibil-
ity for the delay in filing the petition.” Id., 370. In addi-
tion, this court concluded that “the habeas court . . .
reasonably concluded that the petitioner’s [withdrawal
of the previous petition was] an attempt to ‘manipulate
or delay proceeding to trial.” ” Id., 371-72.

In the present case, the petitioner does not dispute
that his fourth petition was presumptively untimely.
Rather, he argues that the court erred when it deter-
mined that the petitioner had not established good
cause for the delay in filing his fourth petition. Specifi-
cally, the petitioner argues that his prior habeas coun-
sel’s advice to withdraw his third petition, despite the
fact that the statutory deadline had passed, constituted
good cause for the delay in filing. In addition, the peti-
tioner points to his ignorance of the law, his counsel’s
ignorance of the law, and the unavailability of the
important witness as being beyond his control and
excusing his untimely fourth petition. We disagree.

The first two Kelsey factors are particularly instruc-
tive: on the basis of the evidence presented at the show
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cause hearing, there are no external factors at play and
the petitioner and his prior habeas counsel together
exclusively bear responsibility for the delay in filing.
See Kelsey v. Commissioner of Correction, supra, 343
Conn. 445. As the respondent notes, “the petitioner and
his counsel were solely responsible for the withdrawal
of the petitioner’s [third] petition. Therefore, the ‘cause’
of the delay was not ‘something outside of the control
of the petitioner or habeas counsel’ as required under
[Kelsey's] definition of good cause . . . .” The habeas
court expressly credited the petitioner’s testimony that
the reason he failed to timely file the fourth petition
was because of his prior habeas counsel’s advice. As a
result, the court determined that the petitioner’s prior
counsel bore personal responsibility for the untimely
filing. In light of its determination that the poor advice
of counsel does not constitute good cause, the court
concluded that the petitioner had not overcome the
statutory presumption that his fourth petition was
untimely and must be dismissed. On the basis of the
evidence presented at the show cause hearing, there
are no external factors at play, and the petitioner and
his prior habeas counsel together exclusively bear
responsibility for the delay in filing the fourth petition.
See Kelsey v. Commissioner of Correction, supra, 442;
see also Schoolhouse Corp. v. Wood, 43 Conn. App. 586,
591-92, 284 A.2d 1191 (1996) (neglect by party or party’s
attorney does not meet traditional definition of good
cause), cert. denied, 240 Conn. 913, 691 A.2d 1079
(1997).

Although it is arguable that the witness’ unavailability
for trial on the third petition constituted an external
factor outside the control of the petitioner and his coun-
sel that warranted the withdrawal of the third petition
and subsequent untimely filing of the fourth petition,
under the present facts, it is clear that the petitioner
and his counsel both bear personal responsibility for



Page H54A CONNECTICUT LAW JOURNAL September 13, 2022

112 SEPTEMBER, 2022 215 Conn. App. 99

Coney v. Commissioner of Correction

this proffered excuse. See Kelsey v. Commissioner of
Correction, supra, 343 Conn. 442. As discussed pre-
viously in this opinion, the petitioner and his counsel
took no other steps to address the issue regarding the
witness, as no motion for a continuance was filed and
no request for a status conference was made. The peti-
tioner addressed the issue only by taking the rather
drastic step of withdrawing his entire third petition.
Counsel’s error in failing to consider the effect of § 52-
470 on future petitions is not tempered by the reason
for his advice to withdraw the petition.

Finally, although our Supreme Court specifically rec-
ognized “a petitioner’s lack of knowledge of a change
in the law as potentially sufficient to establish good
cause for an untimely filing”; Kelsey v. Commissioner
of Correction, supra, 343 Conn. 444; the court did not
hold that ignorance of the law is typically sufficient.
We therefore reject the petitioner’s position that the
habeas court’s decision “is inconsistent with the holding
in Kelsey, since the Kelsey court acknowledged the
legislative intent to consider knowledge of the law as
part of the good cause analysis.” Furthermore, the
habeas court in this case specifically considered both
the petitioner’s and his counsel’s lack of knowledge of
the time limit in § 52-470 (d) but determined that there
was no good cause for delay—this conclusion does not
run afoul of Kelsey. Thus, we conclude that the habeas
court did not abuse its discretion in determining that
the petitioner had failed to demonstrate good cause for
the delay in filing his fourth petition for a writ of habeas
corpus.”

The judgment is affirmed.

In this opinion the other judges concurred.

B In his supplemental brief addressing Kelsey'’s effect on this case, the
petitioner suggests that, because the habeas court did not have the guidance
of Kelsey when considering whether there was good cause for the delay,
“this matter should be remanded for further proceedings.” We conclude
that this argument has no merit.
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LUIS SOTO ». COMMISSIONER OF CORRECTION
(AC 43289)

Bright, C. J., and Elgo and Alexander, Js.
Syllabus

The petitioner, who had been convicted of the crimes of criminal possession
of a pistol and risk of injury to a child, sought a writ of habeas corpus,
claiming, inter alia, that his trial counsel, C, had provided ineffective
assistance. The police obtained a search warrant for the home of P, the
petitioner’s cousin, on the basis of a tip from a confidential informant
indicating that P was in possession of a semiautomatic handgun. The
petitioner was in the home when the police executed the warrant. The
police discovered a semiautomatic pistol, which they later determined
had been stolen, inside of a backpack that was in the closet of one of
the bedrooms. After the petitioner became aware that the police had
located the pistol, one of the police officers overheard him ask P in
Spanish, “quién va a tomar,” meaning, “who’s going to take it.” There-
after, both the petitioner and P denied possession and knowledge of
the pistol. The petitioner, however, admitted that he was staying in the
bedroom in which the pistol was located, that his clothes were hanging
in the closet, and that he had been in and out of the closet multiple
times. Prior to trial, the petitioner rejected two offers to enter into a
plea agreement, the first of which would have required him to serve
three years of incarceration and the second of which would have required
him to serve two years. Following trial, he was sentenced to a term of
twelve years of incarceration. The petitioner filed a writ of habeas corpus
alleging, inter alia, that C had rendered ineffective assistance by failing
to meaningfully convey the plea offers and by failing to investigate and
call the confidential informant as a witness. The habeas court denied
the writ of habeas corpus, and, on the granting of certification, the
petitioner appealed to this court. Held:

1. The habeas court’s conclusion that the petitioner failed to prove that he
was prejudiced by C’s allegedly deficient pretrial advice was not
improper: although C rendered professional assistance that may have
been deficient in certain respects, the petitioner could not prevail on his
claim of ineffective assistance with respect to the pretrial proceedings
because he failed to establish, pursuant to Strickland v. Washington
(466 U.S. 668), that he was prejudiced by C’s actions, as the habeas
court, crediting C’s testimony that the petitioner insisted that he was
innocent of the crimes charged and thought that the second offer was
unfair when compared to the offer received by P and discrediting the
petitioner’s testimony that, but for C’s advice, he would have accepted
aplea offer, found that there was no credible evidence that the petitioner
was ever willing to accept a pretrial offer, regardless of C’s advice;
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moreover, the petitioner’s alternative argument that the habeas court, in
analyzing the claim under Strickland, applied an improper legal standard
failed because, contrary to the petitioner’s claim, C’s conduct was not
presumptively prejudicial under United States v. Cronic (466 U.S. 648),
as the record demonstrated that the petitioner was provided legal coun-
sel throughout his criminal trial, the petitioner did not claim that his
criminal trial presented a situation in which no competent attorney
could render effective assistance, and C did not entirely fail to subject
the prosecution’s case to meaningful adversarial testing.

2. The petitioner could not prevail on his ineffective assistance of counsel
claim with respect to C’s failure to investigate and call the confidential
informant as a witness because he failed, under Strickland, to establish
that he was prejudiced by such failure: the habeas court’s conclusion
that the informant’s testimony would have been cumulative to other
evidence elicited at the criminal trial was supported by the evidence,
including the warrant to search the apartment, which was obtained on
the basis of the informant’s tip that P was in possession of a gun;
moreover, the state’s theory at trial was that the petitioner constructively
possessed the gun, and the fact that P had been, at one time, in actual
possession of the gun did not by itself negate that theory; furthermore,
the informant did not and could not offer any testimony regarding the
petitioner’s knowledge, dominion or control of the backpack or the gun
that was sufficient to undermine confidence in the verdict, which was
supported by the petitioner’s admissions and by his incriminating state-
ment in Spanish to P, which supported an inference that he knew of
the gun’s presence and its incriminating nature; accordingly, this court
was not convinced that there was a reasonable probability that, but for
C’s alleged errors, the result of the proceeding would have been different.

Argued February 8, 2021—officially released September 13, 2022
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Newson, J.; judgment
denying the petition, from which the petitioner, on the
granting of certification, appealed to this court.
Affirmed.

James E. Mortimer, assigned counsel, for the appel-
lant (petitioner).

Denise B. Smoker, senior assistant state’s attorney,
with whom, on the brief, were Joseph T. Corradino,
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state’s attorney, and Cornelius Kelly, supervisory assis-
tant state’s attorney, for the appellee (respondent).

Opinion

ELGO, J. The petitioner, Luis Soto, appeals from the
judgment of the habeas court denying his petition for
a writ of habeas corpus alleging ineffective assistance
of trial counsel. On appeal, the petitioner claims that
the court improperly rejected his claim that trial counsel
rendered ineffective assistance (1) during pretrial pro-
ceedings and (2) by failing to investigate and present
the testimony of a confidential informant at trial. We
affirm the judgment of the habeas court.

The following facts are relevant to our resolution of
the petitioner’s claims. “On June 11, 2014, at approxi-
mately 5 a.m., police officers with the Statewide Urban
Violence Cooperative Crime Control Task Force (task
force) executed a search warrant on the second floor
apartment at 217 Hough Avenue in Bridgeport. The task
force had obtained the warrant on the basis of a confi-
dential informant’s tip that Francisco Pineiro, the [peti-
tioner’s] cousin, was in possession of a black semiauto-
matic handgun. When the task force officers applied for
the warrant, they believed that, in addition to Pineiro,
Christina Jimenez and her two children resided at the
apartment.

“Upon entering the apartment, task force officers
encountered Pineiro, Jimenez, two children aged ten
and five, and the [petitioner]. Some of the task force
officers detained the apartment’s occupants in the
kitchen while other officers searched the apartment.
The apartment had three bedrooms, one of which even-
tually was determined to be the [petitioner’s]. In the
closet of that bedroom, Detective David Edwards found
a leather backpack containing a bag of cocaine, three
loose .40 caliber rounds, and a semiautomatic pistol
that was fully loaded with twelve rounds. The task force
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officers eventually determined that the pistol had been
stolen several years earlier. Edwards also found the
[petitioner’s] state identification card on a television
stand in that bedroom and some clothes hanging in the
bedroom closet.

“While being detained in the kitchen, the [petitioner]
became aware that task force officers [had] found a
pistol in the bedroom. At that point, Officer Ilidio Per-
eira, who was detaining the apartment’s occupants in
the kitchen, overheard the [petitioner] ask Pineiro in
Spanish, ‘quién va a tomar,” which means ‘who’s going
to take it.’

“After recovering the pistol, Edwards questioned
Pineiro, Jimenez, and the [petitioner] about the pistol.
Both Pineiro and Jimenez denied possession and knowl-
edge of the pistol. Additionally, Jimenez was ‘genuinely
concerned and shocked’ about the pistol’s presence in
the apartment and ‘placed the blame’ on the [petitioner]
for the pistol. The [petitioner], who was a convicted
felon, stated that the pistol was not his, that he had
never seen it before, and that he did not know to whom
it belonged. The [petitioner] did indicate, however, that
he was staying in that bedroom, that the clothes hanging
in the closet belonged to him, and that he had been ‘in
and out of the closet multiple times.’

“As a result of the search and questioning of the
apartment’s occupants, task force officers arrested the
[petitioner] on several gun and drug offenses. The state
charged the [petitioner] with stealing a firearm in viola-
tion of General Statutes § 53a-212 (a), criminal posses-
sion of a pistol in violation of [General Statutes] § 53a-
217c (a) (1), possession of a controlled substance within
1500 feet of a school in violation of General Statutes
§ 21a-279 (b), and risk of injury to a child in violation
of [General Statutes] § 53-21 (a) (1). The [petitioner]
elected a jury trial.
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“At trial, the state sought to establish that the [peti-
tioner] constructively possessed the pistol, ammuni-
tion, and cocaine seized from Pineiro’s apartment. Spe-
cifically, it sought to link the [petitioner] to those items
with statements he had made to Pineiro and to task
force officers at Pineiro’s apartment. The [petitioner’s]
statements were introduced through the testimony of
several task force officers who had participated in exe-
cuting the warrant at Pineiro’s apartment. In particular,
those officers testified that the [petitioner] asked
Pineiro ‘who’s going to take it’ in reference to the pistol,
that he indicated that he was staying in the bedroom
in which the items were found, that he stated that the
clothes hanging in the closet belonged to him, and that
he admitted that he had been ‘in and out of the closet
multiple times.’

“In an effort to refute the officers’ testimony with his
own version of the events as to what had transpired at
Pineiro’s apartment, the [petitioner] testified on his own
behalf. The [petitioner’s] decision to do so rendered
this case, in large part, a credibility contest between
the [petitioner] and the task force officers. The thrust
of the [petitioner’s] testimony was a blanket denial of
the inculpatory statements the task force officers
alleged he had made, including his asking Pineiro ‘who’s
going to take it’ with respect to the pistol that the
officers had discovered.

“Furthermore, the [petitioner] denied that the offi-
cers asked him whether he had been staying in the
bedroom in which the pistol was found, whether the
backpack in which the pistol was stored belonged to
him, whether the cocaine stored in the backpack
belonged to him, and whether the clothes in the bed-
room belonged to him. According to the [petitioner],
the only question the officers asked him was if the
gun belonged to him. The [petitioner] testified that, in
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response to that question, he stated ‘that’s not my gun,
I never saw it.’

“The jury found the [petitioner] guilty of criminal
possession of a pistol and risk of injury to a child, but
not guilty of stealing a firearm and possession of a
controlled substance within 1500 feet of a school.” State
v. Soto, 175 Conn. App. 739, 741-43, 168 A.3d 605, cert.
denied, 327 Conn. 970, 173 A.3d 953 (2017). The trial
court rendered judgment accordingly and sentenced
the petitioner to a term of twelve years of incarceration.
Id., 744. This court affirmed that judgment of conviction
on direct appeal. Id., 757.

On June 9, 2016, the petitioner filed a petition for a
writ of habeas corpus, alleging that his trial counsel,
Attorney Andre Cayo, rendered ineffective assistance,’
inter alia, because he failed (1) “to meaningfully convey
one or more plea offers to the petitioner” and (2) “to
adequately investigate, identify and compel the atten-
dance of the state’s confidential informant . . . . A
habeas trial was held on March 6 and 11, 2019. On June
19, 2019, the court issued a memorandum of decision

!In his petition, the petitioner also raised a claim of actual innocence,
which the court rejected. On appeal, the petitioner does not challenge the
propriety of that determination.

% The petitioner also alleged that Cayo was ineffective because he failed
(1) “to provide the petitioner with affirmative advice as to what plea [he]
should enter,” (2) “to properly and adequately investigate witnesses,” (3)
“to properly and adequately present the testimony of witnesses,” (4) “to
investigate and present witnesses to identify the firearm as belonging to
[Pineiro],” (5) “to seek correction of the [trial] court’s statement that the
petitioner had a room in the home of [Pineiro and Jimenez],” (6) “to ade-
quately seek to compel the testimony of [Jimenez],” (7) “to adequately
exclude evidence of the petitioner’s prior conviction for possession of a
weapon,” (8) “to adequately advise the petitioner of the undesirability of
exercising his right to testify,” and (9) to act reasonably when he “argued
to the jury about his own criminal matter(s) . . . .” The habeas court con-
cluded that those claims lacked merit, and the petitioner does not contest
those rulings on appeal.
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denying the petitioner’s writ of habeas corpus. There-
after, the habeas court granted the petition for certifica-
tion to appeal, and this appeal followed.

Before considering the petitioner’s specific claims,
we first note the well established precepts that govern
our review. “Our standard of review of a habeas court’s
judgment on ineffective assistance of counsel claims is
well settled. In a habeas appeal, this court cannot dis-
turb the underlying facts found by the habeas court
unless they are clearly erroneous, but our review of
whether the facts as found by the habeas court consti-
tuted a violation of the petitioner’s constitutional right
to effective assistance of counsel is plenary. . . .

“In Strickland v. Washington, [466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984)], the United States
Supreme Court established that for a petitioner to pre-
vail on a claim of ineffective assistance of counsel, he
must show that counsel’s assistance was so defective
as to require reversal of [the] conviction. . . . That
requires the petitioner to show (1) that counsel’s perfor-
mance was deficient and (2) that the deficient perfor-
mance prejudiced the defense. . . . Unless a [peti-
tioner] makes both showings, it cannot be said that
the conviction . . . resulted from a breakdown in the
adversary process that renders the result unreliable.
. . . Because both prongs . . . must be established for
a habeas petitioner to prevail, a court may dismiss a
petitioner’s claim if he fails to meet either prong. . . .

“To satisfy the performance prong of the Strickland
test, the petitioner must demonstrate that his attorney’s
representation was not reasonably competent or within
the range of competence displayed by lawyers with
ordinary training and skill in the criminal law. . . . [A]
court must indulge a strong presumption that counsel’s
conduct falls within the wide range of reasonable pro-
fessional assistance; that is, the [petitioner] must over-
come the presumption that, under the circumstances,
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the challenged action might be considered sound trial
strategy. . . .

“With respect to the prejudice component of the
Strickland test, the petitioner must demonstrate that
counsel’s errors were so serious as to deprive the [peti-
tioner] of a fair trial, a trial whose result is reliable.
. . . It is not enough for the [petitioner] to show that
the errors had some conceivable effect on the outcome
of the proceedings. . . . Rather, [t]he [petitioner] must
show that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the
proceeding would have been different. A reasonable
probability is a probability sufficient to undermine con-
fidence in the outcome.” (Internal quotation marks
omitted.) Wargo v. Commissioner of Correction, 144
Conn. App. 695, 700-702, 73 A.3d 821 (2013), appeal
dismissed, 316 Conn. 180, 112 A.3d 777 (2015).

“It is axiomatic that courts may decide against a
petitioner on either prong [of the Strickland test],
whichever is easier.” (Internal quotation marks omit-
ted.) Flomo v. Commissioner of Correction, 169 Conn.
App. 266, 278, 149 A.3d 185 (2016), cert. denied, 324
Conn. 906, 152 A.3d 544 (2017). “[T]he petitioner’s fail-
ure to prove either [the performance prong or the preju-
dice prong] is fatal to a habeas petition.” (Internal quota-
tion marks omitted.) Colon v. Commissioner of
Correction, 179 Conn. App. 30, 36, 177 A.3d 1162 (2017),
cert. denied, 328 Conn. 907, 178 A.3d 390 (2018). “[A]
court need not determine whether counsel’s perfor-
mance was deficient before examining the prejudice
suffered by the defendant as a result of the alleged
deficiencies. . . . If it is easier to dispose of an ineffec-
tiveness claim on the ground of lack of sufficient preju-
dice . . . that course should be followed.” (Internal
quotation marks omitted.) Kellman v. Commissioner
of Correction, 178 Conn. App. 63, 72, 174 A.3d 206
(2017). With those principles in mind, we turn to the
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petitioner’s specific claims of ineffective assistance of
counsel.

I

The petitioner first claims that the court improperly
concluded that he failed to prove that he was prejudiced
by Cayo’s allegedly deficient pretrial advice. We do
not agree.

The following additional facts and procedural history
are relevant to the petitioner’s claim. During the habeas
trial, Nicholas Bove, the prosecutor from his criminal
trial, testified that, although he was not personally
involved in any plea negotiations with the petitioner,
his review of the file reflected that two offers were
made to the petitioner. On October 14, 2014, the state
offered the petitioner a sentence of ten years of incar-
ceration, execution suspended after three years, with
five years of probation and a $5000 fine (first offer).
That offer was withdrawn by the state on November
13, 2014. According to Bove, the trial court proposed
a second offer of ten years of incarceration, execution
suspended after two years, with five years of probation
and a $5000 fine on November 19, 2014 (second offer),
which the petitioner rejected.’ The state was unwilling
to offer a term of less than two years of imprisonment.
On December 9, 2014, Bove and Cayo appeared before
the court, at which time the state represented that there
had been no progress on the offer proposed by the
court on November 19, 2014. As a result, the court

3 The record indicates that Attorney Thomas Paoletta filed an appearance
for the petitioner on June 12, 2014. Although Cayo filed his appearance in
lieu of the public defender’s office on November 13, 2014, Attorney Joanna
Carloni from the Office of the Public Defender appeared with the petitioner
in court on November 19, 2014, and reported that he was eligible for its
services. The transcript of the hearing on November 19, 2014, does not
reflect the substance of any off the record discussions regarding an offer
by the court.
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scheduled the matter for a jury trial, which commenced
on February 5, 2015.

At the habeas trial, Cayo gave conflicting and confus-
ing testimony regarding whether he had advised the
petitioner to consider a plea agreement. Cayo testified
that he first appeared on behalf of the petitioner right
before trial and had not participated in any pretrial
proceedings. As to why he never discussed with the
petitioner the mandatory minimum sentences that he
faced if convicted, Cayo explained that he was not the
petitioner’s attorney at the time that the plea offers were
made and rejected, which is when such discussions
ordinarily would occur with his client. Cayo also stated
that, after filing his appearance on behalf of the peti-
tioner, he never approached the state about resolving
the case through a plea agreement because he knew
the state would not offer less than two years. Cayo also
did not recall whether the state made another offer
following the petitioner’s rejection of the first two
offers, stating only, as a matter of practice, rejected
offers may or may not be on the table.

When asked if he had “a recollection of there being
a firm offer on the table in this case prior to trial when
[he] represented the petitioner,” Cayo testified that he
recalled “talking to one of the state attorneys who made
a final offer before trial of two years, no money, or two
years and less money.” Asked whether he had conveyed
only one offer to the petitioner during the course of
his representation, Cayo testified: “Yes, just one offer.
Actually . . . there might have been a second offer
with or without money. So, there was—I think the two
years was the same. I think there was an offer with
money and another offer without money. So, the [offer]
without money may have come second.” Cayo testified
that he told the petitioner about the second offer,
which—contrary to the state’s testimony and documen-
tary evidence—he stated was for “two years, no money,
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or two years and less money.” Cayo further testified
that the petitioner at that time had claimed that he was
innocent and that two years of imprisonment was “too
much” because Pineiro had been offered only three
months of incarceration.

At the habeas trial, the petitioner testified that, had
he not been misadvised by Cayo on a variety of legal
and evidentiary issues during his criminal trial, he
“would have just took the three years.” In particular,
the petitioner and Cayo both testified that Cayo never
explained the theory of constructive possession to the
petitioner. The petitioner also insisted that he had no
knowledge of the handgun found by the police.

In its memorandum of decision, the court first con-
cluded that the petitioner’s ineffective assistance claim
could not succeed because “the evidence fails to estab-
lish that [Cayo] was actually the attorney who repre-
sented and advised the petitioner at the time he formally
rejected the offers.” The court also concluded that, even
if the evidence sufficiently had established that Cayo
represented the petitioner at the time the offer was
formally extended, “or that the [second offer] was
recommunicated to [Cayo] in a way that obligated him
to discuss the matter with [him],” the petitioner had
failed to establish prejudice because “Cayo was clear
and unequivocal that the petitioner [at that time] . . .
insisted [that] he had no knowledge of the drugs or guns
with which he was charged, that he firmly protested
his innocence, and that he was wholly unwilling to
accept a resolution that required him to serve two years
in prison. The petitioner also admitted that he always
denied knowledge of the gun or the [backpack] when
speaking to counsel. . . . [T]he petitioner protested
the unfairness of an offer that would require him to
serve two years while his codefendant was supposedly
only being offered three months.” The court thus con-
cluded that, “despite the petitioner’s testimony now,
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[there was no] credible evidence that he was ever will-
ing to accept the [second offer], regardless of counsel’s
advice.” (Emphasis in original.)

A

On appeal, we need not address both prongs of the
Strickland test if either is dispositive of the petitioner’s
ineffective assistance of counsel claim. See Quint v.
Commissioner of Correction, 211 Conn. App. 27, 32,
271 A.3d 681, cert. denied, 343 Conn. 922, 275 A.3d 211
(2022). Because we conclude that the petitioner has
failed to establish that the habeas court erred in its
prejudice determination, we limit our analysis to that
prong.

We begin our analysis by noting that, to establish
prejudice in the context of plea negotiations, a peti-
tioner must show that “(1) it is reasonably probable
that, if not for counsel’s deficient performance, the peti-
tioner would have accepted the plea offer, and (2) the
trial judge would have conditionally accepted the plea
agreement if it had been presented to the court.” Ebron
v. Commissioner of Correction, 307 Conn. 342, 357, 53
A.3d 983 (2012), cert. denied sub nom. Arnone v. Ebron,
569 U.S. 913, 133 S. Ct. 1726, 185 L. Ed. 2d 802 (2013).
Moreover, “[i]t is well established that an appellate
court cannot evaluate the credibility of the witnesses.
. . . Rather, we must defer to the [trier of fact’s] assess-
ment of the credibility of the witnesses based on its
firsthand observation of their conduct, demeanor and
attitude. . . . The habeas judge, as the trier of facts,
is the sole arbiter of the credibility of witnesses and
the weight to be given to their testimony.” (Internal
quotation marks omitted.) Georges v. Commissioner of
Correction, 203 Conn. App. 639, 646, 249 A.3d 355, cert.
denied, 336 Conn. 943, 250 A.3d 40 (2021).

A review of cases in which habeas courts have made
credibility determinations regarding a petitioner’s will-
ingness to accept plea offers is instructive. In Waits v.
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Commissioner of Correction, 194 Conn. App. 558, 562,
221 A.3d 829 (2019), cert. denied, 334 Conn. 919, 222
A.3d 514 (2020), the petitioner was charged with, inter
alia, murder in violation of General Statutes §§ 53a-8
(a) and 53a-64 (a), conspiracy to commit murder in
violation of General Statutes §§ 53a-48 (a) and 53a-b4a
(a), and three counts of assault in the first degree in
violation of General Statutes §§ 53a-8 (a) and 53a-569
(a) (b) in relation to a shooting in Hartford. The peti-
tioner also was charged with assault in the first degree
in violation of § 53a-59 (a) (1) in connection with an
altercation in East Hartford. Id. Shortly thereafter, the
court offered the petitioner a plea deal of thirty-eight
years of incarceration to resolve both cases. Id. The
petitioner rejected that offer, and, before jury selection
began in the Hartford case, he accepted a separate plea
offer of nine years to resolve the East Hartford case.
Id. After a jury found the petitioner guilty in the Hartford
case of manslaughter in the first degree in violation of
General Statutes §§ 53a-8 (a) and 53a-65a (a) and three
counts of assault in the first degree, the court sentenced
the petitioner to a term of ninety-five years of incarcera-
tion. Id., 562-63.

Subsequently, the petitioner brought a habeas action
alleging, inter alia, ineffective assistance of counsel. Id.,
563. At the habeas trial, the petitioner testified that, if
he had received accurate advice from his trial counsel,
he would have accepted the plea offer given by the court
to resolve both cases. Id., 564. Later in his testimony,
however, the petitioner stated that, at the time he was
offered a plea deal of thirty-eight years, it was his
impression that it was a “ ‘large sentence.’” Id., 566.
The habeas court concluded that “the petitioner did
not prove that there was a reasonable probability that
he would have accepted the offer of thirty-eight years,
even if [his trial counsel] had recommended it, and
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implicitly discredited the petitioner’s testimony.” (Inter-
nal quotation marks omitted.) Id.

On appeal, this court affirmed the propriety of that
determination “[b]ecause the habeas court discredited
the petitioner’s testimony, and there was no other evi-
dence from which the court could have found that the
petitioner would have accepted the plea deal offered
... .7 1Id., 566-67. Accordingly, this court concluded
that the petitioner “failed to meet his burden of demon-
strating prejudice. Ultimately, the habeas court con-
cluded, after choosing not to credit the petitioner’s testi-
mony, that he would not have accepted the plea offer
if his lawyer had performed competently and that the
petitioner failed to sustain his burden of persuasion of
showing that he was prejudiced by his trial counsel’s
alleged deficient performance. Given our well estab-
lished deference to the habeas court’s credibility deter-
minations, the petitioner cannot prevail on this claim.”
Id., 567.

In Fields v. Commissioner of Correction, 179 Conn.
App. 567, 180 A.3d 638 (2018), the petitioner challenged
his thirty year sentence for felony murder, claiming
that his trial counsel rendered ineffective assistance by
failing to advise him of a plea offer made by the state
before trial. Id., 568-69. Although the habeas court con-
cluded that the petitioner’s trial counsel had rendered
constitutionally deficient performance by failing to
advise the petitioner of the state’s twenty-five year plea
offer, the court nonetheless determined that the peti-
tioner had not been prejudiced by that deficient perfor-
mance. Id., 569. Specifically, the court concluded that
the petitioner had failed to demonstrate, by a fair pre-
ponderance of the evidence, that he would have
accepted the offer had his trial counsel conveyed it to
him. Id. At the habeas trial, the petitioner testified that
he would have accepted responsibility in exchange for
the plea offer of twenty-five years. Id., 571-72. In its
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memorandum of decision, however, the court refused
to credit the petitioner’s testimony in that regard, noting
that “(1) it was self-serving; (2) it was the only evidence
in the record that the petitioner would have accepted
the offer; and (3) because what the petitioner would
do at the time of the hearing, knowing the outcome of
his trial, was different from what he would have done
at the time of his sentencing.” Id., 576.

On appeal, the petitioner in Fields claimed that the
habeas court erred in concluding he was not prejudiced
by his trial counsel’s constitutionally deficient perfor-
mance “because there was no evidence in the record
tending to show that he would not have accepted the
offer, and, thus, the court’s finding to that effect was
entirely speculative.” Id., 569. This court rejected that
claim, stating: “Although we are troubled by the facts
of this case concerning [trial counsel’s] deficient perfor-
mance, we must keep in mind that, in assessing the
habeas court’s finding as to prejudice, [i]t is simply
not the role of this court on appeal to second-guess
credibility determinations made by the habeas court.”
(Internal quotation marks omitted.) Id.

Both cases compel a similar conclusion here. In the
present case, the habeas court credited Cayo’s “clear
and unequivocal” testimony that the petitioner insisted
that he was innocent of the crimes charged and thought
the second offer was unfair when compared to his code-
fendant’s offer. As in Walts, the habeas court here

4 We note that the petitioner has asserted that this determination by the
habeas court was “predicated on clearly erroneous factual findings . . . .”
We do not agree. “A finding of fact is clearly erroneous when there is no
evidence in the record to support it . . . or when although there is evidence
to support it, the reviewing court on the entire evidence is left with a definite
and firm conviction that a mistake has been committed. . . . It is not enough
to merely point to evidence in the record that contradicts the court’s find-
ings.” (Citation omitted; internal quotation marks omitted.) Rosa v. Commis-
stoner of Correction, 171 Conn. App. 428, 434, 157 A.3d 654, cert. denied,
326 Conn. 905, 164 A.3d 680 (2017).

The petitioner first contends that, although the habeas court concluded
that the petitioner “protested the unfairness of an offer that would require
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discredited the petitioner’s habeas trial testimony that,

him to serve two years while his codefendant was supposedly only being
offered three months,” Cayo had testified that ke advised the petitioner that
“[t]wo years was too much time especially when [Pineiro] was getting three
months.” Earlier in Cayo’s testimony, however, he stated that “my client
did not want to do two years because . . . based on my advice and based
on what he felt, he should not have to do two years if it's [Pineiro] who

. was getting three months.” (Emphasis added.) More importantly, the
habeas court had before it the following colloquy between counsel for the
respondent and Cayo:

“Q. [D]id [the petitioner] at any point in time during those situations that
you met with him on the court dates indicate that ‘I want to plead guilty
to these charges?’

“A. No.

“Q. He never indicated that?

“A. No.

“Q. And he wanted this trial?

“A. Well, not necessarily. He was willing to do less than two years.

“Q. Okay.

“A. But he didn’t want to do two years.

“Q. Right.

“A. He thought two years was too much.

“Q. All right.

“A. And—

“Q. And I believe the state wasn’t willing to come off that two year offer?

“A. Correct.

“Q. Thus, creating a situation where the case was destined for a trial
which you did have?

“A. Yes.”

As a result, the court had before it testimony that the petitioner indepen-
dently believed two years was “too much” time under the circumstances.
In addition, there was a plethora of evidence on which the court could
have relied in concluding that the petitioner was not credible, including his
testimony that Cayo conveyed both pretrial offers to him. Therefore, the
court’s finding that there was no credible evidence that the petitioner was
ever willing to accept a pretrial offer, regardless of counsel’s advice, is not
clearly erroneous.

The petitioner also argues that, when the habeas court concluded that
he was “wholly unwilling to accept a resolution that required him to serve
two years in prison,” it failed to consider Cayo’s testimony that the petitioner
“probably was willing to take the two years without the fine.” A review of
the record nonetheless indicates that there was conflicting evidence as to
whether there was an offer for two years of imprisonment without a fine.
According to Bove, the first offer and the second offer both included a
$5000 fine. Cayo, however, testified: “I think there was an offer with money
and another offer without money. So the [offer] without money may have
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but for Cayo’s advice, he would have accepted a plea
offer. The court found that there was no “credible evi-
dence that [the petitioner] was ever willing to accept
the [second offer], regardless of counsel’s advice.” As
in Fields, we are troubled by certain facts concerning
Cayo’s pretrial conduct. Nonetheless, “[a]ppellate
courts do not second-guess the trier of fact with respect
to [determinations of] credibility”; (internal quotation
marks omitted) Perez v. Commissioner of Correction,
194 Conn. App. 239, 242, 220 A.3d 901, cert. denied, 334
Conn. 910, 221 A.3d 43 (2019); and “[t]his court does
not retry the case or evaluate the credibility of the
witnesses.” (Internal quotation marks omitted.) Smith
v. Commissioner of Correction, 141 Conn. App. 626,
632, 62 A.3d 554, cert. denied, 308 Conn. 947, 67 A.3d
290 (2013). In light of the foregoing, we conclude that
the petitioner has not established that he was preju-
diced by the actions of his trial counsel, and, therefore,
he cannot prevail on his first claim of ineffective assis-
tance of counsel.
B

The petitioner argues in the alternative that, irrespec-

tive of the habeas court’s credibility determination,

come second.” Additionally, Cayo testified the petitioner was unwilling to
accept an offer for two years of imprisonment because Pineiro was offered
significantly less time in prison. In the face of such conflicting evidence, we
are mindful of our long-standing precedent that, “[w]hen there is conflicting
evidence . . . it is the exclusive province of the . . . trier of fact, to weigh
the conflicting evidence, determine the credibility of witnesses and deter-
mine whether to accept some, all or none of a witness’ testimony. . . .
Questions of whether to believe or to disbelieve a competent witness are
beyond our review. As a reviewing court, we may not retry the case or pass
on the credibility of witnesses. . . . We must defer to the trier of fact’s
assessment of the credibility of the witnesses that is made on the basis of
its firsthand observation of their conduct, demeanor and attitude . . . .”
(Internal quotation marks omitted.) State v. Williams, 200 Conn. App. 427,
448, 238 A.3d 797, 811-12, cert. denied, 335 Conn. 974, 240 A.3d 676 (2020).
The petitioner's arguments merely point to evidence in the record that
contradicts the court’s factual findings, which is insufficient to support a
determination that those findings are clearly erroneous. See Rosa v. Com-
missioner of Correction, supra, 171 Conn. App. 434.
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Cayo’s conduct was presumptively prejudicial under
United States v. Cronic, 466 U.S. 648, 659-60, 104 S.
Ct. 2039, 80 L. Ed. 2d 657 (1984), and that the court
erred in not analyzing his ineffective assistance claim
under that authority. On our plenary review of that
question of law; see Hartford Courant Co. v. Freedom
of Information Commission, 261 Conn. 86, 96-97, 801
A.2d 759 (2002); we disagree.

The United States Supreme Court recognized in
Strickland that “[ijn certain [s]ixth [aJmendment con-
texts, prejudice is presumed.” Strickland v. Washing-
ton, supra, 466 U.S. 692. In Cronic, which was decided
on the same day as Strickland, the court “elaborated
on the following three scenarios in which prejudice
may be presumed: (1) when counsel is denied to a
defendant at a critical stage of the proceeding; (2) when
counsel entirely fails to subject the prosecution’s case
to meaningful adversarial testing; and (3) when counsel
is called upon to render assistance in a situation in
which no competent attorney could do so.” (Internal
quotation marks omitted.) Davis v. Commissioner of
Correction, 319 Conn. 548, 555, 126 A.3d 538 (2015),
cert. denied sub nom. Semple v. Davis, 578 U.S. 941,
136 S. Ct. 1676, 194 L. Ed. 2d 801 (2016). The court
subsequently has emphasized “how seldom circum-
stances arise that justify a court in presuming prejudice

. . .7 (Internal quotation marks omitted.) Taylor v.
Commissioner of Correction, 324 Conn. 631, 644, 153
A.3d 1264 (2017); see also Ellis v. United States, 313
F.3d 636, 643 (1st Cir. 2002) (“[t]he only [s]ixth [a]Jmend-
ment violations that fit within this narrowly circum-
scribed class are those that are pervasive in nature,
permeating the entire proceeding”), cert. denied, 540
U.S. 839, 124 S. Ct. 99, 157 L. Ed. 2d 72 (2003).

None of the three prongs of Cronic is implicated
in the present case. The record demonstrates that the
petitioner was provided legal counsel throughout his
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criminal trial, and he does not argue otherwise on
appeal. The petitioner also does not contend that this
case presented a situation in which no competent attor-
ney could render effective assistance. Moreover, when
viewed in its entirety, the present case is not one in
which counsel entirely failed to subject the prosecu-
tion’s case to meaningful adversarial testing. Although
the petitioner claims that Cayo’s representation was
deficient in multiple respects, such as misadvising him
on the state’s plea offers, the likelihood of prevailing
at trial, and the probability of a much greater sentence
after trial, those claims all concern the adequacy of
the representation provided and properly are analyzed
under Strickland. See, e.g., Boria v. Keane, 99 F.3d 492,
495-96 (2d Cir. 1996) (in case where trial counsel failed
to advise petitioner of slim chance of success at trial,
claim of prejudice was reviewed pursuant to Strick-
land), cert. denied, 521 U.S. 1118, 117 S. Ct. 2508, 138
L. Ed. 2d 1012 (1997); Fields v. Commissioner of Cor-
rection, supra, 179 Conn. App. 577 (in case where trial
counsel failed to inform petitioner of state’s plea offer,
claim was reviewed pursuant to Strickland); Barlow v.
Commissioner of Correction, 150 Conn. App. 781, 794,
802, 93 A.3d 165 (2014) (in case where trial counsel
failed to offer petitioner “her professional advice and
assistance concerning, and her evaluation of, the . . .
plea offer,” claim was reviewed pursuant to Strickland).

Contrary to the petitioner’s contention, the record
before us does not reveal that Cayo “ ‘wasn’t really
acting as alawyer at all.” ” In this regard, we are mindful
that Cayo helped the petitioner obtain an acquittal on
the charges of stealing a firearm and possession of a
controlled substance within 1500 feet of a school. See
State v. Soto, supra, 175 Conn. App. 743. Although Cayo
rendered professional assistance that may have been
deficient in certain respects, we cannot conclude that
this case falls into the narrow class for which review
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under Strickland is obviated and prejudice must be
presumed. The habeas court, therefore, did not apply
an improper legal standard to the petitioner’s claim of
ineffective assistance.

I

The petitioner next claims that Cayo rendered inef-
fective assistance by failing to investigate and present
the testimony of the state’s confidential informant
(informant). The respondent contends that, because the
informant’s testimony was cumulative to other evidence
presented at the petitioner’s criminal trial, Cayo’s fail-
ure to discover his identity and call him as a defense
witness did not constitute constitutionally deficient per-
formance. We conclude that the materiality of the infor-
mant’s testimony is more appropriately considered
under the prejudice prong of Strickland. See Flomo v.
Commissioner of Correction, supra, 169 Conn. App.
278 (reviewing court may decide against petitioner on
either prong of Strickland test).

The following additional facts are relevant to the
petitioner’s claim. In order to obtain a search warrant
for the apartment, the police relied on statements from
the informant, an associate of Pineiro who previously
had observed a .40 caliber handgun and drugs at
Pineiro’s apartment. The informant told the police that
Pineiro showed him the gun twice in the summer of
2014. During one such occasion, Pineiro showed the
informant the gun, cocked it back, and said that “this
is for whoever, you know, for whatever I need it for”
and that “this is my new toy . . . .” After the informant
provided that information to the police, no one con-
tacted him about the case until years later when,
approximately two weeks before the petitioner’s habeas
trial, he was contacted by a private investigator working
with the petitioner’s habeas counsel. When asked by the
private investigator about the petitioner, the informant
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stated that he “didn’t really know who [the petitioner]
was,” except that Pineiro and the petitioner were cous-
ins. The informant testified that, on those occasions
when Pineiro showed him the gun, he had “never seen
[the petitioner]” at Pineiro’s apartment. He also testified
that, if someone had contacted him at the time of the
petitioner’s criminal trial, he would have provided the
same information and would have been willing to tes-
tify.

At the habeas trial, Cayo testified that he did not
know the informant’s identity at the time of the petition-
er’s trial’> and did not seek to investigate him because
“Ih]Jow [the police] got the information—at the end of
the day, they had information to know there was a gun
and who owned the gun and which address the gun
was at. And I know my client does not live there. [The
petitioner] does not live there. So, 'm thinking, okay,
he lives somewhere else. The gun is at his cousin’s
house. You know, I had evidence of where he lives, and
he just happened to be at his cousin’s house when the
search was executed. So, I thought because of that I
didn’t need to talk to the confidential informant.”

In its memorandum of decision, the habeas court did
not make a determination as to whether Cayo’s failure
to investigate or call the informant constituted deficient
performance. Instead, the court concluded that the
informant’s testimony was “cumulative to the evidence
elicited at trial,” reasoning that it was uncontroverted
at trial that (1) the search warrant was based on a claim
that Pineiro had been seen in possession of a handgun
and (2) the petitioner had never been seen in physical

> We note that Cayo’s testimony at the habeas trial was inconsistent as
to whether he knew the identity of the confidential informant. At one point,
Cayo testified that “someone told [him]” the identity of the informant, yet,
earlier in his testimony, Cayo stated: “I don’t even know who [the confidential
informant was]” and that “I don’t even think I asked for the information
about the confidential informant . . . .”
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possession of the handgun or backpack in question.
The court also stated that the informant’s testimony
did not “exclude the petitioner from knowledge and
actual or constructive possession of the weapon inside
of the apartment, which was allegedly wrapped in a T-
shirt belonging to him,’ inside the black [backpack],
within a closet in the bedroom he slept in at Pineiro’s
residence.” (Footnote added.) Accordingly, the court
determined that the petitioner had failed to establish
that he was prejudiced by the absence of the informant’s
testimony.

We reiterate that, “[w]ith respect to the prejudice
component of the Strickland test, the petitioner must
demonstrate that counsel’s errors were so serious as
to deprive the [petitioner] of a fair trial, a trial whose
result is reliable. . . . It is not enough for the [peti-
tioner] to show that the errors had some conceivable
effect on the outcome of the proceedings. . . . Rather,
[t]he [petitioner] must show that there is a reasonable
probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to
undermine confidence in the outcome. . . . When a
[petitioner] challenges a conviction, the question is
whether there is a reasonable probability that, absent
the errors, the factfinder would have had a reasonable
doubt respecting guilt.” (Internal quotation marks omit-
ted.) Madagoski v. Commissioner of Correction, 104
Conn. App. 768, 774, 936 A.2d 247 (2007), cert. denied,
286 Conn. 905, 944 A.2d 979 (2008). This court also has
stated that “[t]he failure of defense counsel to call a
potential defense witness does not constitute ineffec-
tive assistance unless there is some showing that the

5 We note that the petitioner claims that the court’s factual finding that
the shirt belonged to him was clearly erroneous. Even if we were to accept
that claim, we nonetheless would not conclude that Cayo’s allegedly deficient
performance was prejudicial to the petitioner in light of the other evidence
of his constructive possession of the handgun found inside the apartment.
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testimony would have been helpful in establishing the
asserted defense.” (Internal quotation marks omitted.)
Donald G. v. Commissioner of Correction, 203 Conn.
App. b8, 68, 247 A.3d 182, cert. denied, 337 Conn. 907,
2563 A.3d 45 (2021); see also Nieves v. Commissioner
of Correction, 51 Conn. App. 615, 624, 724 A.2d 508
(“[iln the absence of that showing by the petitioner,
we are unable to conclude that he was prejudiced by
counsel’s failure to interview the witnesses”), cert.
denied, 248 Conn. 905, 731 A.2d 309 (1999).

A review of other cases dealing with the failure of
trial counsel to call potential witnesses to testify is
instructive. In Bryant v. Commissioner of Correction,
290 Conn. 502, 504-505, 964 A.2d 1186, cert. denied sub
nom. Murphy v. Bryant, 558 U.S. 938, 130 S. Ct. 259,
175 L. Ed. 2d 242 (2009), a jury convicted the petitioner
of manslaughter in the first degree after crediting the
state’s evidence that he had dragged two men from
their car and beat them, one of them fatally, because
the men had failed to pay him in connection with a drug
deal. In his subsequent habeas petition, the petitioner
alleged that his trial counsel was ineffective for failing
to present a third-party culpability defense predicated
on the testimony of several witnesses, namely (1) the
driver of the car that struck the victim’s car, (2) two
emergency medical technicians who arrived shortly
thereafter, and (3) the girlfriend of the surviving victim,
with whom she had spoken shortly after the incident.
Id., 505-506. After hearing testimony from those wit-
nesses, the habeas court found their credibility to be
“‘considerable and compelling’ ” because all four were
neutral witnesses who were not meaningfully
impeached at the habeas trial. Id., 510-11. The court
thus granted the petition for a writ of habeas corpus,
concluding that “ ‘it was harmful to the petitioner and
constituted inadequate representation to avoid intro-
ducing available and credible evidence of a clearly
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exculpatory nature . . . .)” Id., 511. In affirming that
judgment, our Supreme Court observed that, if the four
witnesses had been called to testify, their testimony
“likely would have permeated to some degree every
aspect of the trial and raised a reasonable doubt in the
minds of the jury as to the petitioner’s guilt.” Id., 523.
Moreover, our Supreme Court concluded that the testi-
mony “would have called into question the most basic
elements of the state’s case: (1) that the petitioner was
the individual who killed [the victim]; and (2) that [the
victim] died as a result of a beating.” Id., 520.

By contrast, in Meletrich v. Commissioner of Correc-
tton, 178 Conn. App. 266, 272-73, 174 A.3d 824 (2017),
aff’d, 332 Conn. 615, 212 A.3d 678 (2019), the petitioner
alleged that his trial counsel, Claud Chong, was ineffec-
tive because he failed to call Guillermina Meletrich, the
petitioner’s aunt, as an alibi witness. Although Chong
did not call Meletrich, he did call the petitioner’s girl-
friend, Christina Diaz, who testified as an alibi witness
at trial. Id., 276 n.3. This court determined that Mele-
trich’s testimony “would have been cumulative of that
of Diaz. Diaz testified at the criminal trial that she had
been with the petitioner every moment from the time
she arrived until after the robbery. . . . Meletrich
stated that Diaz was with the petitioner when she came
to see him. Finally, Chong, who did not remember every
detail, testified nonetheless that he or his investigator
interviewed several friends and family members and
thought Diaz could provide the best alibi because she
could cover the petitioner’s whereabouts at the time of
the robbery.” Id., 283-84. Because of the cumulative
nature of Meletrich’s testimony, this court concluded
that the addition of Meletrich’s testimony “would [not]
have reasonably affected the jury’'s verdict.” Id., 286.

In the present case, the petitioner argues that he was
prejudiced by Cayo’s failure to call the informant as a
witness at his criminal trial because the informant’s
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testimony “clearly indicates” Pineiro’s ownership of the
handgun. As this court noted in the petitioner’s direct
appeal, the evidence adduced at his criminal trial dem-
onstrated that the warrant to search the apartment was
obtained on the basis of a tip “that [Pineiro] . . . was
in possession of a black semiautomatic handgun.” State
v. Soto, supra, 175 Conn. App. 741. Moreover, there was
no evidence before the jury that the petitioner owned
or ever was seen in possession of the handgun. For
that reason, Cayo argued to the jury during closing
argument that the handgun belonged to Pineiro. That
evidence supports the habeas court’s conclusion that
the confidential informant’s testimony would have been
cumulative to other evidence elicited at trial.

Furthermore, the state’s theory at trial was that the
petitioner constructively possessed the handgun seized
from Pineiro’s apartment; see id., 742; and not that he
had actual possession of it. “There are two types of
possession, actual possession and constructive posses-

sion. . . . Actual possession requires the defendant to
have had direct physical contact with the [gun]. . . .
Where . . . the [gun is] not found on the defendant’s

person, the state must proceed on the theory of con-
structive possession, that is, possession without direct
physical contact. . . . Where the defendant is not in
exclusive possession of the premises where the [gun
is] found, it may not be inferred that [the defendant]
knew of the presence of the [gun] and had control of
[it], unless there are other incriminating statements or
circumstances tending to buttress such an inference.”
(Citation omitted; internal quotation marks omitted.)
State v. Dawson, 188 Conn. App. 532, 5641-42, 205 A.3d
662 (2019), rev'd in part on other grounds, 340 Conn.
136, 263 A.3d 779 (2021). “Under the doctrine of nonex-
clusive possession, more than one person can possess
contraband.” State v. Rhodes, 335 Conn. 226, 234, 249
A.3d 683 (2020). “Although ownership may be evidence
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of constructive possession . . . ownership is not nec-
essary for constructive possession to be established.”
(Citation omitted.) State v. Bowens, 118 Conn. App. 112,
124 n.4, 982 A.2d 1089 (2009), cert. denied, 295 Conn.
902, 988 A.2d 878 (2010).

Here, the fact that Pineiro was, at one point in time,
in actual possession of the firearm does not by itself
negate the state’s theory that the petitioner construc-
tively possessed the handgun. As we have noted, when
the police searched Pineiro’s apartment, they located
the handgun in a backpack in a bedroom closet. State
v. Soto, supra, 175 Conn. App. 741. The petitioner’s
state identification card was on a television stand in
the bedroom and some clothes were hanging in the
bedroom closet. Id. When questioned by the police, the
petitioner admitted that he was staying in the bedroom
where the handgun was located, that the clothes hang-
ing in the bedroom belonged to him, and that he had
been “ ‘in and out of the closet multiple times.” ” Id., 742.
Most important to the state’s case was the statement
overheard by the police in which the petitioner asked
Pineiro in Spanish, “quién va a tomar,” meaning “who’s
going to take it.” (Internal quotation marks omitted.)
Id., 741-42. At trial, the state argued that this remark
was an incriminating statement tending to buttress an
inference that the petitioner knew about the handgun’s
presence and incriminating nature. Id., 744. As the
habeas court correctly noted in its memorandum of
decision, other than testimony of Pineiro’s potential
ownership of the firearm, the informant “did not, and
could not . . . offer any testimony regarding the pefi-
tioner’s knowledge, dominion or control of the [back-
pack] and gun, or lack thereof, sufficient to undermine
confidence in the verdict.” (Emphasis added.)

Because we are not persuaded that the informant’s
testimony would have “called into question the most
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basic elements of the state’s case”; Bryant v. Commsis-
stoner of Correction, supra, 290 Conn. 520; or that it
would have “been helpful in establishing the asserted
defense”; (internal quotation marks omitted) Donald
G. v. Commissioner of Correction, supra, 203 Conn.
App. 68; we are not convinced that “there is areasonable
probability that, but for counsel’s [alleged] unprofes-
sional errors, the result of the proceeding would have
been different.” (Internal quotation marks omitted.)
Madagoski v. Commissioner of Correction, supra, 104
Conn. App. 774. We therefore conclude that the peti-
tioner has not established that he was prejudiced by
Cayo’s failure to investigate and call the informant as
a witness and, accordingly, cannot prevail on his claim
of ineffective assistance of counsel.

The judgment is affirmed.

In this opinion the other judges concurred.

LUIS OCASIO ». VERDURA CONSTRUCTION,
LLC, ET AL.
(AC 44100)

Bright, C. J., and Elgo and Flynn, Js.
Syllabus

The plaintiff sought to recover damages from the defendant landlord for
injuries he allegedly sustained as a result of the defendant’s negligence
in failing to maintain a porch railing on the premises leased by the
plaintiff. One winter morning, the plaintiff fell and broke his leg when
he exited his apartment building while sleet and/or freezing rain were
falling. The plaintiff claimed that his fall was due to a defective railing
that ran along the stairs leading up to the building. He alleged that the
railing gave way when he grabbed onto it, which caused him to lose
his balance and fall down the stairs. The defendant asserted the ongoing
storm doctrine as a special defense, claiming that it did not have a duty
to remove any ice from the property during a storm. The plaintiff argued
that the doctrine was not applicable because the theory of his case, as
presented to the jury, was that his fall was due to the defective railing,
not to the presence of ice on the porch. Over the plaintiff’s objection,
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the trial court instructed the jury that if it determined that the ice on
the porch and stairs was the proximate cause of the plaintiff’s fall and
subsequent injuries, it had to apply the ongoing storm doctrine. The
trial court also provided the jury with a set of interrogatories. The first
two questions asked the jury whether it found that there was an ongoing
storm at the time of the incident and, if so, whether the defendant had
proved that the icy condition from such storm was the proximate cause
of the fall and damages sustained by the plaintiff. In the event that its
responses to those questions were in the affirmative, the interrogatories
instructed the jury to skip the remaining questions and to return a verdict
in favor of the defendant. The jury answered the first two questions in
the affirmative and, in accordance with the instructions, returned a
defendant’s verdict. Thereafter, the trial court denied the plaintiff’s
motion to set aside the verdict, and the plaintiff appealed to this
court. Held:

1. The trial court’s inclusion of the ongoing storm doctrine in the jury
instructions and interrogatories was in error because the doctrine was
inapplicable and irrelevant to the plaintiff’s claims: the plaintiff alleged
that his fall was due to the defective railing, not to the presence of snow
and ice on the porch; moreover, the plaintiff never claimed that the
defendant breached its duty of care by failing to remove ice and snow
from the porch and stairs, and, therefore, the liability issue that the jury
had to resolve was whether the plaintiff’s fall was caused by the defective
railing, the accumulated snow and ice, or the plaintiff’s own carelessness;
furthermore, even though the defendant had asserted the ongoing storm
doctrine as a special defense, an instruction on it could not reasonably
have been supported by the evidence.

2. The trial court’s erroneous instruction and interrogatories regarding the
ongoing storm doctrine were harmful: the trial court likely misled and
confused the jury by instructing it on a doctrine that was irrelevant to
the case, and such confusion was compounded by the court’s decision
to have the jury answer questions about the ongoing storm doctrine
first and by its instruction to the jury that it was not to answer any
additional interrogatories and was to return a defendant’s verdict if it
determined that the ongoing storm was the proximate cause of the
plaintiff’s injuries; moreover, the trial court’s actual instruction on the
ongoing storm doctrine likely further confused and misled the jury
because it was an incorrect statement of the law, as it told the jury that
the existence of an ongoing storm impacted its causation analysis instead
of properly stating that the doctrine relates solely to duty, which was
not at issue in this case; furthermore, the trial court’s repeated reference
in the charge to “the” proximate cause and its suggestion that the jury
had to find either the railing or the ongoing storm to be the proximate
cause of the plaintiff’s injury was incorrect, as it ignored the fact that
the injury could have had more than one proximate cause; additionally,
the instruction also was likely misleading, as it suggested to the jury
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that it had to return a verdict for the defendant if it concluded that the
plaintiff’s fall was caused by the ongoing storm even if it also concluded
that the defective railing contributed to the fall.

3. The defendant could not prevail on its alternative grounds for affirmance
as they did not undermine this court’s conclusion that the instructional
error was harmful or that reversal was required: contrary to the defen-
dant’s claim, the plaintiff clearly introduced evidence that the railing
was defective; moreover, the plaintiff was not required to introduce
expert testimony as to the standard of care for the railing because that
issue was a matter of common knowledge; furthermore, the plaintiff
introduced sufficient evidence for the jury to conclude that the defendant
had constructive notice of the defective railing.

(One judge concurring in part and dissenting in part)

Argued January 31—officially released September 13, 2022
Procedural History

Action to recover damages for the defendants’ alleged
negligence, brought to the Superior Court in the judicial
district of Waterbury, where the plaintiff withdrew the
action as to the defendant Verdura Building, LLC; there-
after, the matter was tried to the jury before Brazzel-
Massaro, J.; verdict for the named defendant; subse-
quently, the court, Brazzel-Massaro, J., denied the
plaintiff’s motion to set aside the verdict and rendered
judgment in favor of the named defendant, and the
plaintiff appealed to this court. Reversed; new trial.

James J. Healy, with whom, on the brief, was Brian
M. Flood, for the appellant (plaintiff).

Miles N. Esty, for the appellee (named defendant).
Opinion

BRIGHT, C. J. The plaintiff, Luis Ocasio, appeals from
the judgment of the trial court rendered after a jury
verdict in favor of the defendant Verdura Construction,
LLC.! On appeal, the plaintiff claims that (1) the court

!'The plaintiff’s complaint also originally named Verdura Building, LLC,
as a defendant to the underlying action. On July 29, 2019, the complaint
was withdrawn as to that party. Accordingly, Verdura Building, LLC, did
not participate in this appeal, and, in this opinion we refer to Verdura
Construction, LLC, as the defendant.
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erred when it instructed the jury and provided it with
interrogatories to answer regarding the ongoing storm
doctrine and (2) such error was harmful because it
likely confused and misled the jury as to the relevant
law. We agree and, accordingly, reverse the judgment
of the trial court.?

The following facts, as to which the plaintiff pre-
sented evidence to the jury, and procedural history are
relevant to our resolution of this appeal. The plaintiff
is a tenant in an apartment building in Waterbury that
is owned and controlled by the defendant. At the time
of the events underlying this case, railings ran along
both sides of the stairs that led up to the building.
According to the plaintiff, one of those railings was
missing two screws and was rotted where it attached
to the building.

On the morning of February 7, 2017, the plaintiff left
his apartment to take out the garbage. At the time, sleet
and/or freezing rain was falling, which caused ice and
snow to accumulate on the building’s porch and stairs.
Despite the weather, the plaintiff walked over to the
stairs while carrying the garbage bag and, once at the
top of the stairs, grabbed the allegedly defective railing.
According to the plaintiff, the railing then moved and
gave way, causing him to lose his balance and fall down
the stairs. The fall broke the plaintiff’s leg.

On September 28, 2017, the plaintiff filed a complaint
against the defendant alleging negligence. He specifi-
cally alleged that “[his] fall was caused by the negli-

2 The plaintiff also claims that the court erred when it (1) gave the jury
an incorrect instruction on proximate cause and (2) refused to grant the
plaintiff leave to amend his complaint. We address the court’s proximate
cause instruction not as a separate claim but as part of our analysis as to
why the court’s ongoing storm instruction and jury interrogatories were
harmful. Because we conclude that the judgment must be reversed because
of the court’s instructional error, we need not consider the plaintiff’s claim
regarding his motion to amend his complaint.
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gence of the defendant . . . its agents, servants and/or
other employees in one or more of the following ways:

“a) they failed to properly maintain the porch and its
railings;

“b) they failed to properly inspect the porch and its
railings;

“c) they knew or should have known of the unstable
and defective condition of the railing, yet took no steps
to fix the condition;

“d) they allowed the unstable and defective condition
of the railing to exist for an unreasonable period of time;

“e) they failed to adequately train their agents to
inspect and maintain the porch and its railings;

“f) they failed to warn the plaintiff that the railing
was unstable and defective;

“g) they failed to enact and/or follow adequate proce-
dures to ensure the porch and its railings were properly
inspected and maintained,

“h) they knew or should have known that people
would be using the porch and its railings, yet failed to
inspect and maintain the porch and its railings; and/or

“}) they failed to erect signs, barriers or otherwise
isolate the icy area of the porch and its railings.”

On February 23, 2018, the defendant filed an answer
denying the plaintiff’s allegations and asserting as a
special defense that the “[p]laintiff’s injuries and dam-
ages, if any, were caused by his own contributory negli-
gence . . . .” Prior to trial, the defendant notified the
plaintiff that it also intended to assert the ongoing storm
doctrine® as a special defense and would request that

3 Under the ongoing storm doctrine, plaintiffs cannot recover damages
for injuries that resulted from ice and snow and that occurred during or a
reasonable time after a winter storm because property owners are allowed
to wait until the end of such a storm before removing snow and ice. See
Kraus v. Newton, 211 Conn. 191, 197-98, 558 A.2d 240 (1989). The nuances
of this doctrine will be discussed subsequently in this opinion.
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the court take judicial notice of the doctrine. The plain-
tiff filed an objection to that request, arguing that the
ongoing storm doctrine was inapplicable to the case
because the plaintiff had alleged that a defective railing,
and not “the accumulation of freezing rain, water and
ice,” caused his fall.

A jury trial was held on July 30, July 31 and August
1, 2019. During opening statements, the plaintiff’s coun-
sel set forth the plaintiff’s theory of the case. Specifi-
cally, the plaintiff’s counsel contended that the plain-
tiff’s fall was caused by the defective railing and not
by the ice and snow. The plaintiff’'s counsel further
stated that, in the moments preceding the plaintiff’s
fall, he “realized that it was freezing rain” and “saw
water and ice on the porch” but that he had “no problem
walking on the porch,” despite those wintery condi-
tions. The defendant’s counsel, on the other hand, con-
tended that the evidence would show that the plaintiff’s
fall had been caused by the ice and snow on the porch
and not by the defective railing.

At trial, the plaintiff testified about his fall: “It was
going to be 10:30 in the morning. I was going out to
take the garbage out. I went down the steps from my
apartment. I opened the outside door. Then I started
to see that there was frozen water—sleet coming down.
Itook alook at the porch and the porch is full of sleet—
frozen water. I walked to the handle. I had no problem.
I had the bag of garbage. I held on to the rail. When I
leaned on the railing, the railing moved towards the
outside. I dropped the garbage bag. I grabbed on—I
was holding on to the rail. I wanted to pull the railing
and I lost my balance. That’s when I fell.” The plaintiff
adamantly denied that any slippery conditions on the
porch and/or stairs had caused his fall.

After the plaintiff’s direct examination, the court
granted the defendant’s request to use the ongoing
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storm doctrine as a special defense and informed the
parties that it would charge the jury on the doctrine.
According to the court, the plaintiff’s testimony about
ice and snow sufficiently implicated the ongoing storm
doctrine and, thus, it was relevant to the case.

The defendant’s counsel then began his cross-exami-
nation of the plaintiff. During that cross-examination,
the plaintiff admitted that freezing rain was falling on
the morning of his accident but continued to profess
that the defective railing, not the weather, had caused
his fall.

After the first day of trial concluded, the plaintiff filed
arequest for leave to file an amended complaint in order
to conform his complaint to the evidence introduced
at trial. The plaintiff specifically sought to remove para-
graph 7 (i) from the complaint, which alleged that the
defendant had been negligent in “fail[ing] to erect signs,
barriers or otherwise isolate the icy area of the porch
and its railings.”

The court addressed the plaintiff’s request to amend
his complaint at the start of the second day of trial.
Initially, the defendant had no objection to removing
paragraph 7 (i) from the complaint. The court then
asked the parties if so amending the complaint would
eliminate the ongoing storm doctrine from the case, to
which the plaintiff's counsel responded, “I believe it
does.” The defendant’s counsel agreed that removing
paragraph 7 (i) would eliminate the ongoing storm doc-
trine as a special defense but stated that the defendant
would still request a jury charge on the doctrine because
it believed that the jury needed such an instruction to
help it determine the cause of the plaintiff’s fall. The
plaintiff’s counsel then reiterated his argument that the
ongoing storm doctrine was irrelevant because “[t]he
bottom line is this is a defective railing case. There is
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no allegation about the issue of snow and ice being the
cause of the fall.”

Thereafter, the defendant’s counsel argued that the
ongoing storm doctrine was relevant because evidence
of ice and snow had been introduced by the parties.
The plaintiff’s counsel renewed his objection to the jury
being instructed on the ongoing storm doctrine, again
arguing that the doctrine was inapplicable and that
instructing the jury on it would prejudice the plaintiff’s
case. The defendant’s counsel then informed the court
that if it did not allow the defendant to rely on the
ongoing storm doctrine, either by way of judicial notice
or a jury instruction, the defendant would withdraw its
nonobjection to the plaintiff’s request to amend. At that
point, the plaintiff’s counsel argued that amending the
complaint to remove the reference to the defendant’s
failure “to erect signs, barriers or otherwise isolate”
the icy area was proper because there was no evidence,
and there would be no evidence, on that issue. The
court decided to hear the rest of the testimony before
ruling on the plaintiff’s request to amend.

The defendant’s counsel then resumed his cross-
examination of the plaintiff. The plaintiff continued to
testify that the defective railing, not the ice or sleet,
had caused his fall. In response, the defendant’s counsel
introduced into evidence several medical records that
showed that, in the days and weeks after his fall, the
plaintiff repeatedly had told his medical providers that
he fell after slipping on ice. The plaintiff claimed those
records were incorrect. The defendant’s counsel then
introduced into evidence an excerpt from the plaintiff’s
deposition, wherein the plaintiff described the fall as
follows: “So when I was going to throw out the garbage,
I realized there was freezing rain falling. So that’s when
I was holding on to the [railing] and had the bag in my
hands. So when I was holding on to the [railing] I
slipped. When I slipped, I dropped the garbage.” The
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plaintiff also claimed that he had not said that at his
deposition. Shortly after that exchange, the cross-exam-
ination concluded and the parties rested.

Thereafter, the court held a charging conference,
which began with a conversation about whether ques-
tions regarding the ongoing storm doctrine should be
included in the jury interrogatories. The plaintiff’s coun-
sel objected to including any such questions in the inter-
rogatories, but the court overruled the objection. The
court then proposed that the ongoing storm doctrine
be the first topic the jury addressed in the interrogato-
ries, to which the plaintiff’s counsel again objected,
arguing that “[t]he ongoing storm [doctrine] has nothing
to do with [the case]. The case is whether the rail . . .
was defective and caused the injury. . . . [G]oing into
. . . [the] ongoing storm [doctrine] is inappropriate and

. . it’s going to confuse the jury.” The plaintiff’s coun-
sel also argued that the evidence in the case about ice
and snow could go to the cause of the plaintiff’s fall
but that instructing the jury about the ongoing storm
doctrine on the basis of that evidence alone was prejudi-
cial. The court overruled the plaintiff's objection and
ruled that the first two interrogatories the jury would
answer would be about the ongoing storm doctrine.

Thereafter, the court denied the plaintiff’s request to
amend his complaint, concluding that sufficient evi-
dence had been introduced regarding paragraph 7 (i).
The court then went over each of the proposed jury
instructions individually and asked the parties whether
they had any concerns with or objections to the instruc-
tions. When the court reached instruction number five,
the following colloquy occurred:

“The Court: Instruction number five, burden of proof
special defense.

“IThe Defendant’s Counsel]: No objection, Your
Honor.
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“[The Plaintiff’s Counsel]: No objection, except for
the continuing storm doctrine.

“The Court: That is correct. I'll just note that for the
record. You don’t have to even say that.

“IThe Plaintiff’'s Counsel]: Okay.

“The Court: I'll note that you're going [to] have, any-
where we mention continuing storm . . . or ongoing
storm, you're going to have an objection.

“IThe Plaintiff's Counsel]: Correct.” (Emphasis
added.)

Before discussing instruction fifteen, which charged
the jury on comparative negligence, the court, sua
sponte, recognized the plaintiff’s standing objection to
the ongoing storm doctrine, stating, “And I know that
you have an objection to anything dealing with the
ongoing storm, [plaintiff].” Then, on instruction seven-
teen, which charged the jury on the ongoing storm doc-
trine, the court again, sua sponte, stated, “Other than
the objection as [a] whole on ongoing storm, any other
objections to [instruction 17]?” The plaintiff’s counsel
responded, “I'll just clarify what you just said, that [the
ongoing storm doctrine] shouldn’t be part of the case.”

After the charging conference, both parties gave their
closing arguments. In the plaintiff’s closing argument,
the plaintiff’'s counsel again argued that the present
case was a “[d]efective premises case” that was the
“result of a defective rail,” which caused the plaintiff
to fall. The plaintiff’'s counsel further argued that the
ice and snow was unrelated to the plaintiff’s fall, stating:
“He saw that there was an ice storm downstairs and
he assumed he would have no problem negotiating . . .
going down to the garbage can. . . . He saw that there
was water and ice on the porch. But that didn't—he
had no issues with that. He actually walked safely on
the porch and went to the rail. And he’s been very
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consistent throughout his testimony today, yesterday
and today, that as he went to the rail, the rail gave way
causing him to lose his balance.” Finally, with respect
to the ice on the stairs and the porch, the plaintiff’s
counsel stated: “Now there’s no question that there was
ice on the staircase. . . . There’s no question [that the
plaintiff] slipped on the ice [but] that was after he was
caused to fall. That is our claim. So he slipped on the
ice after he was caused to fall from the defective rail.”
The defendant’s counsel, however, argued in his closing
argument that the plaintiff’s testimony that it was the
defective railing that caused his fall was not credible,
given the plaintiff’s many statements to medical person-
nel that he fell because of the ice and snow. The defen-
dant’s counsel further argued that the statements in the
plaintiff’s medical records, wherein the plaintiff said
that the ice and snow caused his fall, showed that the
plaintiff’s fall was caused by the ongoing storm and
not by the allegedly defective railing. Accordingly, the
defendant’s counsel asserted that the ongoing storm
doctrine barred the plaintiff’'s recovery in the present
case.

Thereafter, the court instructed the jury on the law
of the case. With respect to the ongoing storm doctrine,
the court instructed the jury, in relevant part, as follows:
“If you find that it was the ice that was the proximate
cause of the fall and not the alleged claims of a defective
railing as alleged by the plaintiff, you must consider
whether the defense of ongoing storm is applicable.
The defendant contends that at the time of the incident
in question there was an ongoing storm or weather
conditions which left some precipitation on the porch
and that this precipitation was the proximate cause
of the plaintiff’s fall and injuries or damages. The
plaintiff has specifically alleged . . . that the defen-
dant was negligent in a number of ways, including the
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condition of the railing and the failure to isolate the icy
area of the porch and stair.

“The defendant has alleged as a special defense that
the plaintiff’s recovery is barred by the ongoing storm
doctrine. Therefore, if you determine based upon the
testimony and evidence that there was an ongoing
storm and that the plaintiff’s fall and subsequent
njuries and damages were proximately caused . . .
as a result of the storm, which placed ice on the porch
and stairs that were the proximate cause of the injur-
ies, you are to apply this doctrine.” (Emphasis added.)

The court also provided the jury with a series of
interrogatories, which stated in relevant part:

“We the jury find the following:

“1) Do you find the defendant proved by a preponder-
ance of the evidence that at the time of the incident
there was [a]n ongoing storm? . . .

“2) Do you find by a preponderance of the evidence
that the defendant proved the icy condition from the
ongoing storm was the proximate cause . . . of the fall
and damages sustained by the plaintiff?” (Emphasis
added.) The interrogatory form instructed the jury: “If
the answer to number 2 is yes, sign this form and go
to the defendant’s verdict form.”

The jury answered “[yl]es” to both interrogatories
about the ongoing storm doctrine. Consistent with the
instructions on the interrogatory form, the jury
answered no other interrogatories and the foreperson
signed and dated the defendant’s verdict form, returning
a defendant’s verdict, which the court accepted. There-
after, the plaintiff filed a motion to set aside the verdict,
alleging that the court (1) provided the jury with an
incorrect interrogatory, (2) improperly charged the jury
on causation, and (3) inappropriately instructed the jury
on the ongoing storm doctrine. On February 24, 2020,
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the court held a hearing on the plaintiff’s motion to set
aside the verdict. On April 27, 2020, the court, by way
of a memorandum of decision, denied the plaintiff’s
motion. This appeal followed.

On appeal, the plaintiff claims that the court erred
when it instructed the jury on the ongoing storm doc-
trine because he clearly alleged that his fall was caused
by the defective railing, not by the defendant’s failure to
remove ice or snow, thus rendering the ongoing storm
doctrine irrelevant. The plaintiff further argues that the
court’s error was harmful because the court’s instruc-
tion and the interrogatories regarding the ongoing storm
doctrine instructed the jury that it must return a verdict
for the defendant if the storm was the proximate cause
of the plaintiff’s fall. The plaintiff argues that the court’s
instruction precluded the jury from considering
whether the allegedly defective railing also was a proxi-
mate cause of the plaintiff’s fall.

Inresponse, the defendant argues that the court prop-
erly gave the ongoing storm doctrine instruction and
properly submitted the corresponding interrogatories
to the jury, the plaintiff expressly waived any objection
to the court’s proximate charge instruction, and the
court’s instruction on proximate cause was proper. In
the alternative, the defendant argues that any error by
the court was harmless because the judgment of the
court can be affirmed on the grounds that the plaintiff
failed to present sufficient evidence of a defect in the
railing or that the defendant had notice of any defect.

I

We first address whether the court erred in including
the ongoing storm doctrine in its jury instructions and
interrogatories. We begin with the standards of review
and principles of law that guide our analysis. “A chal-
lenge to the validity of jury instructions presents a ques-
tion of law. Our review of this claim, therefore, is ple-
nary. . . . We must decide whether the instructions,
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read as a whole, properly adapt the law to the case in
question and provide the jury with sufficient guidance
in reaching a correct verdict. . . . [T]he test of a court’s
charge is . . . whether it fairly presents the case to
the jury in such a way that injustice is not done to either
party under the established rules of law. . . . It is
established law that it is error for a court to submit to
the jury an issue which is wholly unsupported by the
evidence.” (Citation omitted; internal quotation marks
omitted.) Iino v. Spalter, 192 Conn. App. 421, 458, 218
A.3d 152 (2019).

“The power of the trial court to submit proper inter-
rogatories to the jury, to be answered when returning
[its] verdict, does not depend upon the consent of the
parties or the authority of statute law. In the absence
of any mandatory enactment, it is within the reasonable
discretion of the presiding judge to require or to refuse
to require the jury to answer pertinent interrogatories,
as the proper administration of justice may require.

. . The trial court has broad discretion to regulate
the manner in which interrogatories are presented to
the jury, as well as their form and content. . . . More-
over, [i]n order to establish reversible error, the [plain-
tiff] must prove both an abuse of discretion and a harm
that resulted from such abuse.” (Internal quotation
marks omitted.) Champeau v. Blitzer, 157 Conn. App.
201, 210, 115 A.3d 1126, cert. denied, 317 Conn. 909,
115 A.3d 1105 (2015).

In Kraus v. Newton, 211 Conn. 191, 197-98, 558 A.2d
240 (1989), our Supreme Court adopted the ongoing
storm doctrine. The doctrine pertains “to the duty to
protect invitees upon one’s property when a snowstorm
is in progress at the time of [a] plaintiff’s alleged injury.”
Belevich v. Renaissance I, LLC, 207 Conn. App. 119,
125, 261 A.3d 1 (2021); see also Sinert v. Olympia &
York Development Co., 38 Conn. App. 844, 849, 664 A.2d
791 (ongoing storm doctrine pertains to landowner or
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other inviter’s “duty of care with respect to others”),
cert. denied, 235 Conn. 927, 667 A.2d 553 (1995). The
court in Kraus defined the ongoing storm doctrine as
follows: “[I]n the absence of unusual circumstances, a
property owner, in fulfilling the duty owed to invitees
upon his property to exercise reasonable diligence in
removing dangerous accumulations of snow and ice,
may await the end of a storm and a reasonable time
thereafter before removing ice and snow from outside
walks and steps.” Kraus v. Newton, supra, 197-98.

The ongoing storm doctrine, however, “does not fore-
close submission to the jury, on a proper evidentiary
foundation, of the factual determinations of whether
a storm has ended or whether a plaintiff’s injury has
resulted from new ice or old ice when the effects of
separate storms begin to converge.” Id., 198. The doc-
trine also does not apply when there is evidence that
a preexisting dangerous condition on the defendant’s
property, unrelated to the ongoing storm, caused the
plaintiff’s injury. Id. (ongoing storm doctrine applied
because no evidence of preexisting dangerous condi-
tion on premises); see also Seitz v. J. C. Penney Proper-
ties, Inc., United States District Court, Docket No. 3:15-
CV-01131 (VAB) (D. Conn. September 28, 2017) (“[t]he
ongoing storm doctrine is inapplicable when an invitee’s
injury stems from a ‘preexisting dangerous condition
upon the defendant’s premises’ . . . rather than the
ongoing storm”); Berlinger v. Kudej, 120 Conn. App.
432, 436-37, 991 A.2d 716 (2010) (finding trial court’s
rendering of summary judgment in case involving ongo-
ing storm doctrine improper when there was genuine
issue of fact as to whether ice on driveway had accumu-
lated before ongoing storm); Mejias v. New York, 183
App. Div. 3d 886, 887-88, 125 N.Y.S.3d 112 (2020) (deny-
ing motion for summary judgment with respect to negli-
gence claim in case involving ongoing storm doctrine
because defendants “failed to eliminate triable issues
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of fact as to whether an allegedly defective condition
with the step caused or contributed to the plaintiff’s
injuries”™).

In the present case, the ongoing storm doctrine was
inapplicable and irrelevant because the plaintiff was
not claiming that his fall was due to snow and ice that
the defendant had failed to remove or treat. The record
is clear that the theory of the plaintiff’'s case as pre-
sented to the jury was that his fall was due to the
defective railing and not due to the presence of snow
and ice on the porch.

The plaintiff repeatedly testified at trial that he lost
his balance and fell after the defective railing moved
when he grabbed it and that he did not slip on any ice
or snow that the defendant had neglected to remove.
Furthermore, his counsel argued to the jury in both
his opening statement and closing argument that the
plaintiff’s fall was caused by the defective railing. The
plaintiff’s counsel also made clear to the court both
when objecting to the defendant’s request to add a
special defense based on the ongoing storm doctrine
and when arguing against the defendant’s proposed
ongoing storm charge that the plaintiff’s case was prem-
ised solely on the defective railing. When the defen-
dant’s counsel argued that the allegation in the com-
plaint that the defendant “failed to erect signs, barriers
or otherwise isolate the icy area of the porch and its
railings” implicated the ongoing storm doctrine, the
plaintiff moved to amend the complaint to remove that
allegation and his counsel correctly noted that the plain-
tiff had presented no evidence in support of that allega-
tion so there was no basis to submit it to the jury.
The defendant’s counsel even acknowledged that if that
allegation was removed from the case there would be
no need to plead a special defense based on the ongoing
storm doctrine.
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Because the plaintiff never claimed that the defen-
dant breached its duty of care by failing to remove ice
and snow from the porch and/or stairs and, instead,
claimed solely that the defective railing (and the defen-
dant’s failure to maintain and repair the railing) caused
his fall, the ongoing storm doctrine, which is about
duty, not causation, was inapplicable. See Kraus v.
Newton, supra, 211 Conn. 197-98; Belevich v. Renais-
sance I, LLC, supra, 207 Conn. App. 125. Specifically,
the liability issue the jury had to resolve was whether
the plaintiff’s fall was caused by the defective railing,
the accumulated snow or ice, or the plaintiff's own
carelessness. Whether the snow and ice was caused
by an ongoing storm or a previous storm simply was
irrelevant to the resolution of this issue.

This is not to say that the evidence of ice and snow,
including the evidence introduced by the defendant that
the plaintiff initially blamed his fall on the ice, was
irrelevant. To the contrary, such evidence was highly
relevant, but it was relevant only as to what caused the
plaintiff’s fall, not as to whether the defendant had a
duty to clear or treat the snow and ice in light of an
ongoing storm. Thus, although the defendant was free
to argue to the jury that the plaintiff could not prevail
because his injuries were caused by the ice and snow,
not the defective railing, that causation argument does
not implicate the ongoing storm doctrine.

The fact that the defendant pleaded the ongoing
storm doctrine as a special defense makes no difference
to our analysis. Just because the defendant pleaded the
special defense of an ongoing storm does not mean
that the court should have instructed the jury on the
doctrine. Courts are permitted to instruct juries only
when the proposed instructions are supported by the
evidence. See Godwin v. Danbury Eye Physicians &
Surgeons, P.C., 254 Conn. 131, 139, 757 A.2d 516 (2000)
(“trial court should instruct the jury in accordance with



Page 98A CONNECTICUT LAW JOURNAL September 13, 2022

156 SEPTEMBER, 2022 215 Conn. App. 139

Ocasio v. Verdura Construction, LLC

a party’s request to charge if the proposed instructions
are reasonably supported by the evidence”). Here, as
explained in the preceding paragraph, the ongoing
storm doctrine was irrelevant to the plaintiff’s case or
the issue of causation, and, therefore, an instruction on
the doctrine could not reasonably have been supported
by the evidence. Thus, because the ongoing storm doc-
trine was inapplicable, the jury should neither have
been instructed on it nor asked interrogatories about
it even though the defendant asserted the doctrine as
a special defense. See id.

Accordingly, because the plaintiff never pursued a
claim that the defendant breached its duty of care by
failing to remove ice and snow and, instead, alleged
that a preexisting defect unrelated to the ongoing storm
caused his fall, the ongoing storm doctrine has no appli-
cation in the present case. See Kraus v. Newton, supra,
211 Conn. 197-98. Consequently, the court erred when
it instructed the jury on the doctrine. See Thames River
Recycling, Inc. v. Gallo, 50 Conn. App. 767, 774, 720
A.2d 242 (1998) (jury instructions must “correctly adapt
the law to the case in question and . . . provide the
jury with sufficient guidance” (internal quotation marks
omitted)). For this same reason, the court’s inclusion
of the ongoing storm doctrine in the jury interrogatories
was error.

II

We next consider whether the court’s ongoing storm
instruction and interrogatories were harmful. “[N]ot
every error is harmful. . . . [B]efore a party is entitled
to a new trial . . . he or she has the burden of demon-
strating that the error was harmful. . . . An instruc-
tional impropriety is harmful if it is likely that it affected
the verdict. . . . [W]e consider not only the nature of
the error, including its natural and probable effect on
a party’s ability to place his full case before the jury,
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but the likelihood of actual prejudice as reflected in
the individual trial record, taking into account (1) the
state of the evidence, (2) the effect of other instructions,
(3) the effect of counsel’s arguments, and (4) any indica-
tions by the jury itself that it was misled. . . . The
inclusion of an inapplicable doctrine may be harmful
if it confuses and misleads the jury . . . .” (Citations
omitted; internal quotation marks omitted.) Kos v. Law-
rence + Memovrial Hospital, 334 Conn. 823, 845, 225
A.3d 261 (2020). Similarly, the plaintiff must prove that
the court’s ongoing storm interrogatories prejudiced
him. Champeau v. Blitzer, supra, 157 Conn. App. 210.

The plaintiff argues that the court’s erroneous
instruction and interrogatories were harmful because
they misled the jury by making an irrelevant issue “a
predominate feature of the case.” He further argues
that the wording of the instruction and interrogatories
“misled the jury into believing that the defendant’s negli-
gence as to the defective railing had to be the sole
proximate cause in order to permit a plaintiff’s verdict.
The trial court’s ongoing storm instructions repeatedly
intoned that recovery would be ‘barred’ if the storm
proximately caused the injuries . . . .” (Citations
omitted.) We agree with the plaintiff.

First, by instructing the jury on a doctrine that was
irrelevant to the case, the court likely misled and con-
fused the jury. See Faulkner v. Reid, 176 Conn. 280,
281, 407 A.2d 958 (1978) (“jury can only be confused
and misled by interjecting into their deliberations a

4 The plaintiff further claims on appeal that the court’s proximate cause
instruction suffered from the same deficiency. In response, the defendant
argues that the plaintiff waived any objection to the proximate cause instruc-
tion by not objecting to it and that the instruction overall set forth a correct
statement of the law. Because we conclude that the ongoing storm instruc-
tion and interrogatories were given in error, and because they misstated
the law of proximate cause, we need not address the plaintiff’s claim as to
the court’s general proximate cause instruction.
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doctrine inapplicable to the evidence as a matter of
law”). This confusion was compounded by the court’s
decision to have the jury answer questions about the
ongoing storm doctrine first and then instructing the
jury that if it determined that the ongoing storm was
the proximate cause of the plaintiff’s injuries, it should
not answer any other interrogatories and should return
a defendant’s verdict.

Second, the jury likely was confused and misled by
the court’s actual instruction on the ongoing storm doc-
trine. The instruction three times told the jury to con-
sider whether the ongoing storm was the proximate
cause of the plaintiff’s injuries. First, the court began
its instruction by telling the jury: “If you find that it
was the ice that was the proximate cause of the fall
and not the alleged claims of a defective railing as
alleged by the plaintiff, you must consider whether
the defense of ongoing storm is applicable.” (Emphasis
added.) Then, after telling the jury that the defendant
contended that the ongoing storm was the proximate
cause of the plaintiff’s fall, the court instructed the jury
that if it determined “that there was an ongoing storm
and that the plaintiff’s fall and subsequent injuries and
damages were proximately caused . . . as a result of
the storm, which placed ice on the porch and stairs
that were the proximate cause of the injuries,” the jury
had to apply the ongoing storm doctrine. (Emphasis
added.) Consistent with these instructions, the interrog-
atories the court submitted to the jury asked whether
there was an ongoing storm at the time of the plaintiff’s
fall and whether “the defendant proved the icy condi-
tion from the ongoing storm was the proximate cause”
of the plaintiff’s fall. (Emphasis added.)

As described in detail in part I of this opinion, this
instruction was an incorrect statement of the law
because it told the jury that the existence of an ongoing
storm impacted its causation analysis; the doctrine
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relates solely to duty, however, which was not at issue
in the case. See Kraus v. Newton, supra, 211 Conn.
197-98 (ongoing storm doctrine relates to defendant’s
duty of care to “exercise reasonable diligence in remov-
ing dangerous accumulations of snow and ice,” not to
cause of plaintiff’s injuries); Cooks v. O’Brien Proper-
ties, Inc., 48 Conn. App. 339, 343, 710 A.2d 788 (1998)
(defendant’s proposed instruction, which stated that,
“[i]f you find that the plaintiff fell during an ongoing
storm of freezing rain, sleet and/or snow, and that the
ice or snow caused the fall, then you must find for the
defendant,” incorrectly stated holding of Kraus
(emphasis altered; internal quotation marks omitted)).
Such an error likely confused the jury by misleading
it into thinking that whether the storm was ongoing
impacted its analysis of what factors proximately
caused the plaintiff’s injuries.

Moreover, the court’s repeated reference in the
charge to “the” proximate cause and its suggestion that
the jury had to find either the railing or the ongoing
storm to be the proximate cause of the plaintiff’s injur-
ies was incorrect and likely misleading. By telling the
jury that the ongoing storm doctrine was implicated if
it found “that it was the ice that was the proximate
cause of the fall and not the alleged claims of a defective
railing as alleged by the plaintiff,” the court essentially
told the jury that there could be only a single proximate
cause for the plaintiff’s fall and that that proximate
cause was either the ongoing storm or the defective
railing but not both. Such an instruction ignores the
fact that an injury can have more than one proximate
cause; see Coburn v. Lenox Homes, Inc., 186 Conn.
370, 383, 441 A.2d 620 (1982); and that, in the present
case, it was possible that the plaintiff’s fall was caused
by both the icy porch and the defective railing. By
instructing the jury to the contrary, it is likely that the
court misled the jury into thinking that it had to return
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a verdict for the defendant if it concluded that the
plaintiff’s fall was caused by the ongoing storm, even
if it also concluded that the defective railing contributed
to the fall. We have, on a number of occasions, con-
cluded that instructing a jury to determine if negligence
is the proximate cause, as opposed to a proximate
cause, of a party’s injuries misleads a jury. See Cham-
peau v. Blitzer, supra, 157 Conn. App. 212-13 (interrog-
atory that used language of “ ‘the’ proximate cause,”
instead of “ ‘a’ proximate cause,” gave jury “ ‘misleading
impression that it had to find that [the defendants’]
breach of the standard of care was the sole proximate
cause of [the decedent’s] death’” (emphasis added));
Barksdale v. Harris, 30 Conn. App. 7564, 757-58, 622
A.2d 597 (new trial required because court’s repeated
use of “ ‘the proximate cause, ” instead of “ ‘a proxi-
mate cause,’” could have misled jury (emphasis
added)), cert. denied, 225 Conn. 927, 625 A.2d 825
(1993).

The defendant argues that these cases are inapposite
to the present case because in those cases the concern
was whether the incorrect instruction improperly
heightened the plaintiff’s burden of proof by requiring
the plaintiff to prove that the defendant’s negligence
was the sole proximate cause and not a proximate cause
of the plaintiff’'s damages. Here, the instruction at issue
related to the defendant’s special defense, as to which
it had the burden of proof. Consequently, the defendant
argues that the court’s reference to the storm being
“the proximate cause” meant that the jury had to deter-
mine that the storm was the sole proximate cause for
the defendant to prevail. As a result, the defendant
argues, the instruction and corresponding interrogato-
ries could not have harmed the plaintiff. We are not
persuaded.

The court’s instruction did not tell the jury to decide
if the ongoing storm was the proximate cause of the
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plaintiff’s injuries as a standalone determination.
Instead, the court expressly linked that determination
with a determination of whether the defective railing
was the proximate cause. The harm to the plaintiff is
that the court essentially told the jury to choose
between two potential proximate causes.

The defendant also argues that the court’s erroneous
instructions and interrogatories do not require reversal
because they were corrected by the court’s general
causation instruction, which repeatedly instructed the
jury that the plaintiff needed to prove only that the
defendant’s negligence was “a substantial factor in
causing the resulting injury or loss”; (emphasis added);
and told the jury that “the defendant’s conduct can be
a proximate cause of an injury if it is not the only
cause or even the most significant cause of the injury,
provided that it contribute[d] materially to the produc-
tion of the injury, and, thus, [was] a substantial factor
in bringing it . . . about.”

The defendant argues that the circumstances in the
present case are similar to those in Phelps v. Lankes,
74 Conn. App. 597, 813 A.2d 100 (2003). In Phelps, this
court concluded that reversal was not required despite
the trial court’s charging the jury that the plaintiff had
to prove that the defendant’s negligence was “the proxi-
mate cause of the injuries claimed.” (Emphasis added,;
internal quotation marks omitted.) Id., 603. We reached
that conclusion because the trial court’s single incorrect
statement in its causation instruction was followed
immediately thereafter, in the same instruction, by the
court’s twice instructing the jury that the plaintiff
needed to prove that the defendant’s negligence was
“a substantial factor” in causing the plaintiff’s injuries.
(Emphasis omitted.) Id. In light of the entire instruction,
this court concluded that, “[d]espite the challenged
instruction, the court’s charge as a whole was not
improper.” Id.
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The defendant’s reliance on Phelps is misplaced. In
the present case, the court’s erroneous instruction was
given independent of its general causation instruction.
In fact, its juxtaposition to the court’s general causation
instruction is significant. The court began its ongoing
storm instruction after instructing the jury generally on
causation and on the defendant’s special defense that
the plaintiff’'s injuries were caused by his own negli-
gence. After discussing how to award damages if the
jury concluded that both the defendant’s negligence
and the plaintiff’s negligence were proximate causes of
his injuries, the court concluded this part of its charge
by correctly stating: “If you find that both parties were
negligent and the negligence of each proximately
caused the injuries, you must reduce your award in
accordance with this comparative negligence rule.”

The court then told the jury that it was going to talk
about the ongoing storm defense. It instructed the jury:
“If you find that it was the ice that was the proximate
cause of the fall and not the alleged claims of a defective
railing as alleged by the plaintiff, you must consider
whether the defense of ongoing storm is applicable.”
The manner in which the court instructed the jury
regarding the ongoing storm doctrine was in stark con-
trast to how it instructed the jury regarding causation
in general and as related to comparative negligence. As
to those charges, the court instructed the jury that there
could be more than one proximate cause. When it came
to the ongoing storm doctrine, though, the court
instructed the jury that it had to determine whether the
ice or the railing was “the” proximate cause. Thus, it
is likely that the jury was misled into believing that the
proximate cause analysis is different when the ongoing
storm doctrine is at issue. Further, this erroneous guid-
ance existed in both the instructions and the interroga-
tories. Thus, Phelps is inapposite to the present case.
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The present case is closer to Champeau v. Blitzer,
supra, 157 Conn. App. 212, in which this court held that
the court’s incorrect use of “ ‘the’ proximate cause” in
the jury interrogatories “was exacerbated by the jury
charge in which the trial court alternated between refer-
ences to ‘the’ proximate cause and ‘a’ proximate cause
... .” The court concluded that the jury was misled by
the charge even though the court used “ ‘the’ proximate
cause” only twice in the whole charge. Id. Specifically,
this court held: “Although in the present case, there
were only two instances in the charge to the jury that
were improper, as we previously indicated, those errors
were exacerbated by an interrogatory completed by
the jury that also contained the improper standard for
proximate cause. Unlike in Phelps, which involved only
one instance of an improper instruction, the jury charge
in the present case was likely to have had a deleterious
effect, confusing the jury as to what the appropriate
standard was for proximate cause.” Id., 213. The same
is true in the present case.

Accordingly, because the court likely confused and
misled the jury by incorrectly instructing it on the ongo-
ing storm doctrine, as well as the role that causation
played with respect to the doctrine, we conclude that
such errors were harmful.

I

Finally, we address the defendant’s alternative
grounds for affirmance. The defendant argues that the
court’s instructional error was not harmful because the
plaintiff failed to prove two other essential elements of
his claim and failed to submit necessary expert evidence
in support of his claim. Specifically, the defendant
claims that the plaintiff failed (1) to introduce evidence
that the railing was defective, (2) to present expert
testimony as to the standard of care regarding railings,
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and (3) to prove that the defendant had notice of the
alleged defect. We are not persuaded.

First, the plaintiff clearly introduced evidence that
the railing was defective because he testified that two
screws were missing from where the railing connected
to the building and that the top of the railing was rotten.
The plaintiff further testified that, due to those defects,
the railing moved when he grabbed it. That testimony
was enough for the jury to conclude that the railing
was defective. Second, the plaintiff was not required
to introduce expert testimony as to the standard of care
for railings because such knowledge is within the ken
of an average juror. See Way v. Pavent, 179 Conn. 377,
380, 426 A.2d 780 (1979) (“[t]he trier of fact need not
close its eyes to matters of common knowledge solely
because the evidence includes no expert testimony on
those matters”); see also Bader v. United Orthodox
Synagogue, 148 Conn. 449, 454, 172 A.2d 192 (1961)
(“[e]xpert testimony was not required to support the
claim of the plaintiff that the absence of a proper or
suitable porch railing was a structural defect and there-
fore constituted . . . negligence”). Finally, the plaintiff
also introduced sufficient evidence for the jury to con-
clude that the defendant had constructive notice of the
defective railing. The plaintiff testified that the railing
was defective and that it had been defective for twelve
years, and the defendant’s principal testified that he
routinely inspected the railings at the building. On the
basis of this evidence, the jury reasonably could have
concluded that the defendant had constructive knowl-
edge of the defect. See Pollack v. Gampel, 163 Conn.
462, 468, 313 A.2d 73 (1972) (plaintiff can establish
constructive notice by showing that, if defendant had
“exercised a reasonable inspection of the premises, [the
defendant] would have discovered [the defect]”). There-
fore, none of these claims undermines our conclusion
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that the court’s instructional error was harmful and that
reversal is thus required.

In sum, the court erred in instructing the jury on the
inapplicable ongoing storm doctrine and in submitting
to the jury interrogatories regarding the doctrine, and
such errors were harmful because they likely confused
and misled the jury. Accordingly, reversal is required.

The judgment is reversed and the case is remanded
for a new trial.

In this opinion ELGO, J., concurred.

FLYNN, J., concurring in part and dissenting in part.
I agree that the second interrogatory submitted to the
jury may have been problematic. It read: “Do you find
by a preponderance of the evidence that the defendant
proved the icy condition from the ongoing storm was
the proximate cause, as I have defined that term for
you, of the fall and damages sustained by the plaintiff?”
Under our law, in the ordinary negligence claim, a plain-
tiff does not have to prove there is only one proximate
cause of injury. There can be more than one proximate
cause, so long as each contributing cause is a substan-
tial causal factor and a cause in fact, meaning that the
injury would not have happened without it. Because
there was evidence that the railing on the stairs in
question was defective and collapsed when the plaintiff,
Luis Ocasio, tried to use it, the plaintiff was not fore-
closed from recovery merely because the jury might
find that the ice was also a contributing cause and there
was no duty to remove it on the part of the defendant
Verdura Construction, LLC, while the storm that pro-
duced it was still ongoing. This is dispositive of the
case because it is reasonably possible that the jury was
misled. I would end our opinion there. I concur in the
reversal of the judgment on that ground.
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I part company with the majority opinion because it
goes too far when it states that the “ongoing storm
doctrine was inapplicable and irrelevant because the
plaintiff was not claiming that his fall was due to snow
and ice that the defendant had failed to remove or treat.
The record is clear that the theory of the plaintiff’s case
as presented to the jury was that his fall was due to
the defective railing and not due to the presence of
snow and ice on the porch.” This conclusion does not
take into account the defendant’s evidence of a different
cause, namely, the plaintiff’s medical records, which
reflect his accounts that his injury occurred as “he was
walking up the stairs when he slipped on the ice and
fell to the ground, injuring his left leg” and that he
“slipped on [an] icy step . . . .” Neither of these
records makes any reference to a broken railing as a
cause of the plaintiff’s fall and injury. Whether the ongo-
ing storm doctrine was applicable or relevant was not
just dependent on the plaintiff’s evidence but on all
of the evidence in the case, including the defendant’s
evidence. The plaintiff's complaint alleged that the
defendant “failed to erect signs, barriers or otherwise
isolate the icy area of the porch and its railings.” The
plaintiff sought to delete that allegation by amending
his complaint. It was a matter of the court’s discretion
whether it would permit a late amendment one day
into the trial and after everyone was on notice of the
defendant’s premarked exhibits and the theory of
defense on which the defendant’s case had been pre-
pared. The court did not permit a late amendment to
the complaint. The alleged failure of the defendant to
“isolate the icy area” remained in the plaintiff’s com-
plaint. I thus do not agree that the analysis or conclu-
sions concerning the issue of the ongoing storm doc-
trine are appropriate or necessary to the disposition of
this appeal.

For the foregoing reasons, I concur in the result
reached and respectfully dissent in part.
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KENDALL SMITH v. COMMISSIONER
OF CORRECTION
(AC 44654)

Elgo, Cradle and Suarez, Js.
Syllabus

The petitioner, who had been found guilty of several crimes, following a
jury trial, and who had entered a plea of nolo contendere to a charge
of being a persistent serious felony offender in connection with his role
in an armed bank robbery, sought a writ of habeas corpus. The petitioner
and another perpetrator, each openly carrying a gun, had entered the
bank and taken money from the tellers’ drawers and the safes. The
petitioner claimed that his trial counsel, B, had rendered ineffective
assistance and that his plea of nolo contendere had not been knowing,
intelligent and voluntary. The habeas court denied the habeas petition,
concluding, inter alia, that B’s performance was not deficient and, there-
after, granted the petition for certification to appeal. Held:

1. The petitioner could not prevail on his claim that B provided ineffective
assistance by failing to request an instruction requiring the jury to find
that the firearm he used during the robbery was operable pursuant to
the applicable sentence enhancement statute (§ 53-202k) with respect
to the charges of robbery in the first degree and by failing to advise the
petitioner of the public interest element of the persistent serious felony
offender charge: the petitioner’s conduct in brandishing a gun as a show
of force during the robbery indicated to the victims that the gun could
have been fired and, thus, satisfied the statutory (§ 53a-3 (19)) definition
of a firearm and subjected him to sentence enhancement pursuant to
§ 53-202k; moreover, even if the jury instruction had been requested,
the trial court would have properly denied the request, thus, the peti-
tioner could not prove prejudice; furthermore, the petitioner failed to
demonstrate that, but for B’s alleged deficient performance in failing to
advise him with respect to the public interest element of the charge of
being a persistent serious felony offender pursuant to statute ((Rev. to
2007) § 53a-40 (c)), he would not have entered a nolo contendere plea
with respect to that charge, as the plea canvass by the trial court reflected
that the petitioner affirmatively answered the court’s question as to
whether he and B had discussed the evidence the state had to support
the charge, it was reasonable for the habeas court to conclude that the
petitioner’s evidence at the habeas trial did not rebut the presumption
that B had explained the nature of the offense in sufficient detail to
give the petitioner notice of what he was being asked to admit, and the
habeas court found that the petitioner’s habeas testimony that he would
not have entered a plea of nolo contendere had B properly advised him
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was not credible, as the petitioner had an extensive criminal history
and the state had a strong case favoring sentence enhancement.

2. The petitioner could not prevail on his claim that his plea of nolo conten-
dere to the charge of being a persistent serious felony offender was not
knowing, intelligent and voluntary, as he failed to rebut the presumption
that B had informed him of the elements of the charge.
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Procedural History
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brought to the Superior Court in the judicial district
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Opinion

SUAREZ, J. The petitioner, Kendall Smith, appeals,
following the granting of his petition for certification
to appeal, from the judgment of the habeas court deny-
ing his sixth amended petition for a writ of habeas
corpus. The petitioner claims that the habeas court
improperly concluded that (1) he was not deprived of
his right to the effective assistance of counsel during
his underlying criminal trial and (2) he knowingly, intel-
ligently, and voluntarily entered a plea of nolo conten-
dere to a persistent serious felony offender charge. We
affirm the judgment of the habeas court.

The following facts, as found by the habeas court,
and procedural history are relevant to our resolution
of the petitioner’s claims. In 2010, following a jury trial,
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the petitioner was found guilty of robbery in the first
degree in violation of General Statutes § 53a-134 (a) (4),
and conspiracy to commit robbery in the first degree
in violation of General Statutes §§ 53a-48 (a) and 53a-
134 (a) (4). The jury also found that the petitioner had
committed a class B felony with a firearm in violation
of General Statutes § 53-202k, a sentence enhancement
statute. The petitioner also entered a plea of nolo con-
tendere to a charge brought in a part B information of
being a persistent serious felony offender under General
Statutes (Rev. to 2007) § 53a-40 (c).! All of the charges
were related to the petitioner’s alleged participation in
an armed bank robbery with another perpetrator that
occurred on January 23, 2008, in Stafford Springs. Attor-
ney Lawrence Bates represented the petitioner through-
out the trial. On May 5, 2010, following the court’s accep-
tance of the jury’s verdict and the nolo contendere plea,
the court, Fuger, J., sentenced the petitioner to a total
effective term of fifty-five years of incarceration. The
judgment of conviction was upheld following the peti-
tioner’s direct appeal to this court. State v. Smith, 156
Conn. App. 537, 113 A.3d 103, cert. denied, 317 Conn.
910, 115 A.3d 1106 (2015).2

On July 6, 2015, the petitioner, as a self-represented
litigant, filed a petition for a writ of habeas corpus.
Thereafter, the petitioner was appointed habeas coun-
sel. Through counsel, the petitioner filed six amended
petitions, with the final amended petition being filed
on May 8, 2019. In the sixth amended petition, the peti-
tioner alleged, inter alia, that he is illegally confined
because Attorney Bates’ performance did not meet “the

! All references in this opinion to § 53a-40 (c) are to the 2007 revision of
the statute.

% The facts of the underlying conviction are set forth in this court’s opinion
affirming the judgment of conviction. Although it is not necessary to repeat
those facts in their entirety here, we will set forth relevant facts as necessary
in the context of the claims raised in this appeal.
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objective duty of competent representation for attor-
neys representing criminal defendants” and, but for his
deficient performance, the “result of petitioner’s crimi-
nal trial . . . would have been different and more
favorable to the petitioner.” Relevant to the present
appeal are the petitioner’s allegations that Attorney
Bates rendered ineffective representation with regard
to his enhanced sentence under § 53-202k, for having
committed a class B felony with a firearm, and his plea
of nolo contendere to the charge of being a persistent
serious felony offender.

Regarding the former allegation, the petitioner, rais-
ing a claim of ineffective assistance of counsel under
the state and federal constitutions, alleged that “counsel
failed to adequately research the legal issues presented
by this case, namely that he did not argue, brief or
request a proper jury charge concerning the require-
ment that the state must prove beyond a reasonable
doubt that the firearm used during the commission of
the robbery offense was operable . . . in order for the
court to enhance the petitioner’s sentence pursuant to
... §53-202k . . . .” Regarding the latter allegation,
the petitioner, challenging his plea under the state and
federal constitutions, alleged that Attorney Bates’ repre-
sentation was deficient with respect to the advice he
rendered as to the persistent serious felony offender
charge and, thus, in connection with his nolo conten-
dere plea. The petitioner alleged that, as a result of the
deficient advice provided to him by Attorney Bates, he
did not knowingly, intelligently, and voluntarily enter
his nolo contendere plea, and that he “would not have
entered [the] plea to the charge of being a persistent
serious felony offender if he had known and understood
that, in order for his sentence to be enhanced as a
persistent serious felony offender, it was necessary for
the finder of fact to conclude that his extended incarcer-
ation would best serve the public interest.”
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Distinct from his claim of ineffective assistance of
counsel, the petitioner alleges that his confinement is
unlawful because he did not understand the “public
interest” element of the persistent serious felony
offender charge, that he did not knowingly, intelligently,
and voluntarily enter his plea of nolo contendere, and
that he would not have entered the plea “if he had
known and understood” the “public interest” element.?

The respondent, the Commissioner of Correction,
filed a return in which he either denied the substantive
allegations set forth in the petitioner’s sixth amended
petition or left the petitioner to his proof. With respect
to the petitioner’s claim that his nolo contendere plea
was not knowing, intelligent, and voluntary, the respon-
dent raised the defense of procedural default. In his
reply, the petitioner alleged that, to the extent that his
claim concerning his nolo contendere plea is procedur-
ally defaulted, cause and prejudice exists to overcome
the default.

The claims raised in the present appeal pertain only
to the habeas court’s rejection of the petitioner’s claims
that (1) he received ineffective assistance of counsel
because Attorney Bates did not request that the court
instruct the jury that, under § 53-202k, it must find that
the firearm used by him was operable, (2) he received
ineffective assistance of counsel because Attorney
Bates did not inform him that, under § 53a-40 (c), the
state would need to prove his extended incarceration
was in the public interest, and (3) he did not enter his

*In his habeas petition, the petitioner, relying on the state and federal
constitutions, also alleged violations of the right to due process and a fair
trial as a result of the state’s presentation of false testimony and the court’s
admission of false testimony, a violation of the right to the effective assis-
tance of appellate counsel, and a violation of the right to nonconflicted trial
counsel. The habeas court denied each of these claims. The petitioner does
not raise claims of error related to these aspects of the habeas court’s deci-
sion.
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plea of nolo contendere knowingly, intelligently, and
voluntarily because he did not understand the “public
interest” element of § 53a-40 (c).

On May 14, 2019, the court, Bhatt, J., held a trial in
this matter. Relevant to the claims raised on appeal,
the petitioner presented testimony from himself and
Attorney Bates. The petitioner testified that, after he
was convicted of robbery and conspiracy to commit
robbery, Attorney Bates spoke to him about the persis-
tent serious felony offender charge. The petitioner testi-
fied that, during this conversation, Attorney Bates did
not inform him that, for him to be found guilty of being
a persistent serious felony offender, the state would
need to prove that extending the petitioner’s incarcera-
tion was in the public interest.* The petitioner further
testified that he would not have entered the plea of
nolo contendere if he had known that the state bore
the burden of proving this element of the offense.

Habeas counsel for the petitioner examined Attorney
Bates about his conversation with the petitioner after
the petitioner was found guilty on the charges of rob-
bery and conspiracy to commit robbery. Attorney Bates
testified that, after the jury returned its verdict, he told
the petitioner that he had every right to proceed to trial
with respect to the persistent serious felony offender
charge, but the petitioner did not want to proceed to
trial with respect to that charge and elected to enter a
plea of nolo contendere.

The petitioner’s habeas counsel also examined Attor-
ney Bates regarding the sentence enhancement statute,
§ 53-202k. Attorney Bates testified that he had
researched the statute and believed that it required the

* The petitioner testified that Attorney Bates advised him that he should
plea nolo contendere to the charge because “all [the state] had to show
[was] that [he] had been convicted three times” and that there was nothing
the petitioner could do to refute the charge.
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jury to find that the firearm that the petitioner allegedly
used during the alleged bank robbery was, in fact, opera-
ble. At trial, however, Attorney Bates did not request
that the court instruct the jury that it must determine
whether or not the firearm was operable.

On February 11, 2021, in a memorandum of decision,
the court denied the petitioner’s sixth amended petition
for a writ of habeas corpus. With respect to the ineffec-
tive assistance of counsel claim related to Attorney
Bates’ failure to request a “firearm operability” instruc-
tion concerning § 53-202k, the court, after discussing
the text of § 53-202k and several appellate cases related
thereto, reasoned that there was no legal basis for the
jury instruction that the petitioner alleged should have
been requested at trial. Thus, the court determined that
Attorney Bates was not deficient for failing to request
the instruction at issue. The court also reasoned that
the petitioner could not prove that he was prejudiced
by Attorney Bates’ failure to request the instruction
because, “even if Bates had requested an instruction
[that the jury must find that the firearm was operable],
given our case law . . . the trial court would have been

. well within its discretion to deny such a request”
because operability was not an element of the offense.

With respect to the ineffective assistance of counsel
claim related to Attorney Bates’ advice concerning the
persistent serious felony offender charge, the court
found that, “[w]hen [the petitioner] entered his plea to
being a persistent serious felony offender, the trial court
conducted a thorough and appropriate canvass includ-
ing asking [the petitioner] if he had discussed his deci-
sion with his attorney and had sufficient time to do so
and whether his attorney had explained to him what
the state would have to prove. [The petitioner]
answered those questions in the affirmative and at no
point did he indicate that he did not understand the
charges or was being forced to plead or that Bates had
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not explained the elements to him. It is well established
that the canvassing court can rely on a defendant’s
responses during a plea canvass. . . . The court found
the pleato be knowing, voluntary, and made with advice
of competent counsel. Thus, this court can infer that
Bates did discuss with [the petitioner] the elements of
the offense and the state’s evidence. There is no defi-
cient performance. Even assuming that Bates’ perfor-
mance was deficient, [the petitioner’s] habeas testi-
mony that he would not have entered a plea of nolo
contendere had Bates properly advised him is not credi-
ble.” (Citations omitted.)

The court also denied the petitioner’s related claim
that his plea of nolo contendere was invalid because
he did not understand that, under § 53a-40 (c), the state
bore the burden of proving that his extended incarcera-
tion would best serve the public interest. The court
reiterated that, in his ineffective assistance of counsel
claim concerning this issue, the petitioner was unable
to demonstrate that Attorney Bates rendered deficient
performance or that he had been prejudiced thereby.
The court reiterated that it did not find the petitioner’s
testimony credible insofar as he testified that he would
not have pleaded nolo contendere if he had been
advised of the public interest requirement and con-
cluded that the petitioner had not demonstrated that
his plea was not knowing, intelligent, and voluntary in
nature.’

On March 4, 2021, the court granted the petitioner’s
petition for certification to appeal. This appeal fol-
lowed. Additional facts and procedural history will be
set forth as necessary.

5 The court did not address the respondent’s claim of procedural default
with respect to this count of the sixth amended petition, noting that, regard-
less of whether this claim was procedurally defaulted, the petitioner’s claim
failed on its merits.
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I

First, the petitioner claims that the court erred by
concluding that he was not deprived of his right to the
effective assistance of counsel during his criminal trial.
“Our standard of review of a habeas court’s judgment
on ineffective assistance of counsel claims is well set-
tled. In a habeas appeal, this court cannot disturb the
underlying facts found by the habeas court unless they
are clearly erroneous, but our review of whether the
facts as found by the habeas court constituted a viola-
tion of the petitioner’s constitutional right to effective
assistance of counsel is plenary. . . . The habeas
judge, as the trier of facts, is the sole arbiter of the
credibility of witnesses and the weight to be given to
their testimony. . . .

“A claim of ineffective assistance of counsel is gov-
erned by the two-pronged test set forth in Strickland
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984). Under Strickland, the petitioner has the
burden of demonstrating that (1) counsel’s representa-
tion fell below an objective standard of reasonableness,
and (2) counsel’s deficient performance prejudiced the
defense because there was a reasonable probability
that the outcome of the proceedings would have been
different had it not been for the deficient perfor-
mance. . . .

“In order to prevail on a claim of ineffective assis-
tance of counsel, the petitioner must establish both
prongs of the Strickland test. . . . [A] habeas court
may dismiss the petitioner’s claim if he fails to satisfy
either prong. . . . Accordingly, a court need not deter-
mine the deficiency of counsel’s performance if consid-
eration of the prejudice prong will be dispositive of
the ineffectiveness claim.” (Citations omitted; internal
quotation marks omitted.) Sewell v. Commissioner of
Correction, 168 Conn. App. 735, 741-42, 147 A.3d 196
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(2016), cert. denied, 324 Conn. 907, 152 A.3d 1245
(2017).

In this first claim raised on appeal, the petitioner
asserts that the court erred in concluding that Attorney
Bates was not ineffective for failing (1) to request an
instruction requiring the jury to find the firearm he used
during the bank robbery was operable under § 53-202k
and (2) to advise the petitioner of the “public interest”
element of the persistent serious felony offender
charge. We are not persuaded with respect to either
argument.

A

We first address the petitioner’s claim that Attorney
Bates rendered deficient performance by failing to
request that the jury be instructed about operability for
purposes of § 53-202k.5

Relevant to this claim, we note the following addi-
tional facts detailing the manner in which the bank
robbery occurred, as set forth in this court’s opinion
affirming the judgment of conviction: “On January 23,
2008, at approximately 11:45 a.m., two men entered the
front door of the Workers’ Federal Credit Union in
Stafford Springs wearing ski masks, gloves and dark
clothing. The first man to enter, while carrying a gun
in his left hand, jumped over the counter into the teller
area, where three tellers were then working. He ordered
the tellers to put up their hands and asked them where
the money was. After taking the money from the tellers’

% General Statutes § 53-202k provides: “Any person who commits any class
A, B or C felony and in the commission of such felony uses, or is armed
with and threatens the use of, or displays, or represents by his words or
conduct that he possesses any firearm, as defined in section 53a-3, except
an assault weapon, as defined in section 53-202a, shall be imprisoned for a
term of five years, which shall not be suspended or reduced and shall
be in addition and consecutive to any term of imprisonment imposed for
conviction of such felony.”
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cash drawers and putting it in a bag, the man jumped
back over the counter into the lobby area of the bank.

“While the first man was taking money from the tell-
ers’ cash drawers, the second man, who also was car-
rying a gun, ran toward the back of the bank to the desk
of Stacey Fisher, another bank employee. On reaching
Fisher’s desk, the second man forced her at gunpoint
to lead him into the vault area behind her so he could
access the bank’s safes. As the first man jumped back
over the counter into the lobby area, the second man
emerged from the vault area carrying four or five cash
drawers from one of the bank’s two safes. Upon meeting
near the front door of the bank, the two men exited
and got into a small or medium sized, silver or light
colored car that had been parked in front of the build-
ing.” (Footnote omitted.) State v. Smith, supra, 156
Conn. App. 541-42.

In his appellate brief, the petitioner asserts that
“Bates correctly understood that § 53-202k requires
proof [that] the firearm justifying application of the
enhancement was capable of firing a shot, and his fail-
ure to seek an instruction on operability was both defi-
cient and prejudicial. The habeas court’s analysis of
this issue was incorrect and therefore does not support
a conclusion that Bates’ representation was adequate.”
(Emphasis added.) The petitioner also argues that the
statute is ambiguous because it states that the sentence
enhancement statute applies when a person who com-
mits a felony “represents by his words or conduct that
he possesses any firearm as defined in section 53a-3
. .” General Statutes § 53-202k. The petitioner
argues that the phrase “represents by his words or
conduct that he possesses any firearm” appears to con-
tradict the legislative requirement that the firearm fall
under the definition set forth in § 53a-3 and, thus, gives
rise to a statutory ambiguity that necessitates the use
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of extratextual sources to resolve. From here, the peti-
tioner urges that the statute be interpreted on the basis
of the legislative history that, in his view, suggests that
operability is an essential element of the sentence
enhancement statute. We need not engage in a statutory
interpretation analysis to resolve the petitioner’s claim
because § 53-202k has been the subject of prior judicial
interpretation and that interpretation resolves the issue
before us.

The relevant portion of § 53-202k provides: “Any per-
son who commits any class A, B or C felony and in the
commission of such felony uses, or is armed with and
threatens the use of, or displays, or represents by his
words or conduct that he possesses any firearm, as
defined in section 53a-3 . . . shall be imprisoned for
a term of five years, which shall not be suspended or
reduced and shall be in addition and consecutive to
any term of imprisonment imposed for conviction of
such felony.” General Statutes § 53-202k. “There are
two elements to § 53-202k. The first element is that the
defendant has committed a class A, B or C felony. . . .
The second element of § 53-202k is that the defendant
used, was armed with and threatened the use of, dis-
played, or represented by his words that he possessed
a firearm as ‘firearm’ is defined in [General Statutes]
§ b3a-3 (19).” State v. Brown, 259 Conn. 799, 807-808,
792 A.2d 86 (2002). Section 53a-3 (19) defines a “ ‘[f]ire-
arm’” as “any sawed-off shotgun, machine gun, rifle,
shotgun, pistol, revolver or other weapon, whether
loaded or unloaded from which a shot may be dis-
charged.”

Our Supreme Court’s reasoning in State v. Brown,
supra, 259 Conn. 799, is particularly relevant to our
analysis of the present claim. In Brown, the defendant
was convicted of robbery in the first degree in violation
of §§ 53a-8 and 53a-134 (a) (4), conspiracy to commit
robbery in the first degree in violation of §§ 53a-48 (a)
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and 53a-134 (a) (4), and larceny in the second degree
in violation of General Statutes §§ 53a-8 and 53a-123
(a) (3). Id., 801. The jury also found that the defendant
was subject to an enhanced penalty under § 53-202k
because he had used a firearm in the commission of
the crime. Id., 805. The jury reasonably could have found
that the defendant stole the victim’s car after robbing
the victim at gunpoint. Id., 802-803. A second armed
individual, who drove the defendant to the victim’s loca-
tion, told the defendant to “ ‘[jJust pop him.’ ” Id., 803.
Recognizing this as an instruction to shoot the victim,
the victim implored the defendant to let him go. Id. The
defendant told the victim to walk away and not look
back. Id. As the victim walked away, however, he looked
back at the defendant. Id. The defendant then threat-
ened the victim, saying, “ ‘Do you want to get shot
... .7 Id. The defendant did not shoot the victim, but
he left the scene in the victim’s automobile. 1d.

In Brown, the defendant challenged the enhanced
penalty imposed on him under § 53-202k. Id., 800-801.
After this court affirmed the judgment of conviction,
our Supreme Court granted certification limited to the
question of “whether the trial court was required to
define the term ‘firearm’ when instructing the jury on
the sentence enhancement provision of § 53-202k.” Id.,
805. The defendant argued that the court’s failure to
instruct the jury on the definition of a firearm under
§ 53a-3 (19) rendered the jury instruction constitution-
ally defective. Id., 808. In particular, the defendant
focused on the trial court’s failure to instruct the jury,
in accordance with § 53a-3 (19), that the state was
required to prove that the gun that the defendant used
in the robbery was capable of discharging a shot. Id.,
809. The state argued that the instruction concerning
operability was not necessary and the defendant was
subject to the enhancement of his sentence because
the evidence demonstrated that he had represented by
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his words and conduct that the weapon he used during
the robbery was capable of discharging a shot. Id.

In rejecting the defendant’s claim, the court in Brown
explained, “We conclude that the state was not required
to prove that the gun held by the defendant was capable
of discharging a shot. First, the statements by the defen-
dant and the second perpetrator relative to shooting
the victim were representations that the gun in the
defendant’s hand could be fired, and therefore represen-
tations that the gun was a firearm as defined by statute.
Because of those representations, the jury properly
could have applied § 53-202k without the state having
proved that the gun could be fired. Second, the sentence
enhancement provision properly may be applied to the
defendant because we do not distinguish between the
principal and an accessory when applying the sentence
enhancement provision for the use of a firearm in the
commission of a crime. . . . In the present case, the
second perpetrator fired several shots at the police
during the foot chase, which establishes that he used
a weapon from which a shot could be discharged. The
second perpetrator’s gun, therefore, satisfied the statu-
tory definition of a firearm and both the second perpe-
trator and the defendant are subject to sentence
enhancement under § 53-202k because the second per-
petrator ‘use[d], or [was] armed with and threaten[ed]
the use of, or display[ed]’ a firearm. Accordingly, we
conclude that the defendant’s claim fails . . . .” (Cita-
tion omitted; footnote omitted.) Id., 810-11. The court
also stated, “Not only did the defendant in the present
case specifically represent that he had a gun, but his
statement and that of the second perpetrator also repre-
sented that the gun held by the defendant could be
fired. Such explicit representations that a gun is capable
of firing a shot, however, may not always be necessary
in order to apply the sentence enhancement provision
of § 53-202k. It may be that brandishing a gun as a show
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of force during a crime indicates to the victim that the
gun may be fired and therefore satisfies the statutory
definition of a firearm and subjects a defendant to sen-
tence enhancement. That is not the question before us
in this case, however, and we leave it for a later time.”
Id., 810 n.11.

We conclude that the facts of this case are similar
to those in Brown and, therefore, that the analysis in
Brown controls our disposition of the petitioner’s claim.
Like the defendant in Brown, the petitioner represented
that his firearm was capable of firing a shot. The peti-
tioner and his coconspirator pointed their guns at the
bank tellers and ordered them to locate the money in
the credit union and lead one of the perpetrators to the
vault. State v. Smith, supra, 156 Conn. App. 541. The
petitioner’s use of a gun to force the bank tellers to
assist him during the robbery represented to the tellers
that the gun could be fired. Although the petitioner did
not make the type of explicit representations concern-
ing the operability of his gun that were present in
Brown, we are satisfied that his conduct in brandishing
his gun as a show of force during the bank robbery
indicated to the victims that the gun could have been
fired. Thus, we are satisfied that the petitioner’s conduct
satisfies the statutory definition of a firearm and sub-
jected him to sentence enhancement pursuant to
§ 53-202k.

Noting the habeas court’s reliance on Brown,” the
petitioner argues that State v. Grant, 294 Conn. 151,

“We note that the habeas court also relied on State v. Tinsley, 47 Conn.
App. 716, 720, 706 A.2d 1008, cert. denied, 244 Conn. 915, 713 A.2d 833
(1998), in which this court similarly rejected a claim that a defendant should
not be subject to the enhanced penalty under § 53-202k because the evidence
did not establish that he used or was armed with a firearm during the
commission of the crime. In rejecting the claim, this court stated: “The
defendant . . . claims that § 53-202k applies only after it is established that
in the commission of the underlying felony for which the defendant was
convicted, the weapon used was proven capable of discharging a shot. It
has already been established that a guilty verdict under § 53a-134 (a) (4)
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982 A.2d 169 (2009), and State v. Velasco, 2563 Conn.
210,751 A.2d 800 (2000), contravene Brown and suggest
that the jury should have been instructed on operability
in the present case. For the reasons that follow, we
disagree with the petitioner’s interpretation of these
cases.

In Grant, our Supreme Court considered whether a
BB gun was a “firearm” as defined in § 53a-3 (19) for the
purpose of deciding whether a defendant was properly
charged under § 53-202k with using a firearm in the
commission of a felony. State v. Grant, supra, 294 Conn.
156-57. Contrary to the petitioner’s assertion, this analy-
sis did not require that operability be proven for § 53-
202k to apply. The question of whether the BB gun was
a “firearm” was salient to determining if the defendant
used a firearm in committing a felony. Id., 157. The
analysis did not concern whether the operability of a
firearm was relevant in the context of a person commit-
ting a felony while representing he possesses an opera-
ble firearm, as was the case in Brown. See id., 156. In
our view, Grant has no effect on the court’s holding in
Brown that operability need not be proven when a
defendant represents that he possesses an operable
firearm. The petitioner’s reliance on Grant is, therefore,
misplaced.

In Statev. Velasco, supra, 2563 Conn. 212, our Supreme
Court addressed whether § 53-202k permits the court,
rather than the jury, to find that a defendant used a
firearm in the commission of a felony. The defendant

does not require proof of operability [of the gun]. A conviction can result
whether or not the defendant possessed a gun. All that is required is that
the defendant displays or threatens the use of what he represents by his
words or conduct to be a [gun]. . . . To conclude otherwise would render
this statutory provision inapplicable in situations where weapons cannot
be recovered or where a defendant represents to have a gun but, in fact,
does not. Certainly, the legislature did not intend to omit those frequently
occurring scenarios from sentence enhancement.” (Citation omitted; inter-
nal quotation marks omitted.) Id., 721-22.
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in Velasco was found guilty of two counts of felony
murder in violation of General Statutes § 53a-54c, and
conspiracy to commit robbery in the first degree in
violation of §§ 53a-48 (a) and 53a-134 (a) (3). Id., 217.
When sentenced, the trial court applied § 53-202k after
determining that, on the basis of the evidence at trial,
the state proved beyond a reasonable doubt the defen-
dant had committed the underlying felony with a fire-
arm. Id. On appeal, our Supreme Court vacated the
sentence enhancement imposed under § 53-202k after
concluding that the question of whether the accused
used a proscribed firearm in the commission of a felony
must be decided by the jury, not the court. Id., 214. In
the present case, the jury was asked by interrogatory
whether the petitioner had used a firearm in the com-
mission of a felony. The court did not make that finding
in place of the jury and, contrary to the petitioner’s
arguments, § 53-202k was not “automatically” applied
in this case simply because the petitioner committed a
violation of a felony, § 53a-134 (a) (4). Accordingly,
we fail to see how Velasco supports the petitioner’s
assertion that an instruction on operability was war-
ranted in the present case. For the foregoing reasons,
we are persuaded that the court correctly relied on
Brown in concluding that the petitioner failed to prove
that trial counsel’s failure to request an instruction on
operability constituted deficient performance.

For the foregoing reasons, we also agree with the
habeas court that, even if Attorney Bates was deficient
in failing to seek an instruction on operability, the peti-
tioner cannot prove prejudice. Under Brown, even if
the jury instruction had been requested, the trial court
would have properly denied the request. Accordingly,
the court did not err in rejecting the petitioner’s claim
that counsel was ineffective for failing to request jury
instructions on operability.
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B

Next, we address the petitioner’s claim that the court
improperly concluded that Attorney Bates did not ren-
der effective representation because he failed to inform
him of the “public interest” element of the persistent
serious felony offender charge. We conclude that the
court properly determined that the petitioner failed to
demonstrate that Attorney Bates did not advise him of
the essential elements of the offense.

We note the general proposition that, “even without
an express statement by the court of the elements of
the crimes charged, it is appropriate to presume that
in most cases defense counsel routinely explain the
nature of the offense in sufficient detail to give the
accused notice of what he is being asked to admit. . . .
[Ulnless a record contains some positive suggestion
that the defendant’s attorney had not informed the
defendant of the elements of the crimes to which he
was pleading guilty, the normal presumption applies.”
(Citations omitted; internal quotation marks omitted.)
Statev. Reid, 277 Conn. 764, 783-84, 894 A.2d 963 (2006).

On careful examination of the record, we find support
for the court’s determination that Attorney Bates had
informed the petitioner of the elements of the persistent
serious felony offender charge. Initially, we observe
that the habeas court reviewed the transcript of the
canvass that the trial court conducted concerning the
petitioner’s nolo contendere plea. The plea canvass
reflects that the petitioner affirmatively answered the
court’s question as to whether he and his counsel dis-
cussed the evidence the state had to show to support
the charge. The following examination occurred during
the canvass:

“The Court: Have you had enough time to talk with
your attorney about your case and decision to enter a
plea of nolo contendere to this part B information?
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“IThe Petitioner]: Yes.

“The Court: Have you also specifically discussed with
your attorney the evidence that the state claims it has
to show that you were involved in this matter, that
there’s evidence to support the [charge set forth in] the
part B [information]?

“[The Petitioner]: Yes.”

Later in the canvass, the petitioner responded affirm-
atively when the court asked him if he was “fully satis-
fied” with the representation provided to him by Attor-
ney Bates.

On the basis of the petitioner’s answers to the court’s
inquiry, the court reasonably could have presumed that
trial counsel explained the nature of the offense in
sufficient detail to give the petitioner notice of what he
was being asked to admit. We note that the defendant
pleaded nolo contendere pursuant to an information
that explicitly listed § 53a-40 (c) as the governing stat-
ute, and he entered his plea in direct response to being
asked for his plea on the charge of being “a persistent
serious felony offender.” Although the court did not
refer to the state’s burden of proving that sentence
enhancement was in the public interest, there is no
finding or allegation that the court’s canvass of the
petitioner was inadequate. It is well settled that “[a] trial
court . . . may properly rely on . . . the responses of
the [defendant] at the time he responded to the trial
court’s plea canvass, in determining that he was ade-
quately informed of the elements of the offense
charged.” (Internal quotation marks omitted.) State v.
Lage, 141 Conn. App. 510, 520, 61 A.3d 581 (2013).

The petitioner contends that Attorney Bates’ testi-
mony at the habeas trial reflects that the petitioner was
not informed of the essential elements of the offense.
Specifically, the petitioner relies on the examination
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and cross-examination of Attorney Bates regarding one
conversation he had with the petitioner after the jury
returned its verdict finding the petitioner guilty of rob-
bery and conspiracy to commit robbery. The following
colloquy between the petitioner’s counsel and Attorney
Bates occurred:

“[Attorney Bates]: [A]t the end of the first part of the
trial where there was a guilty finding and there was an
opportunity to fight the . . . [persistent serious felony
offender charge], I told . . . [the petitioner] he had
every right to have it and that we could argue. He said
I don’t want to argue it, 'm all done.

“IThe Petitioner’s Counsel]: What did you tell him
that you could argue?

“[Attorney Bates]: I didn’t. We didn’t get any further
than what I just said to you.

“[The Petitioner’s Counsel]: Did you tell him whether
or not he had a defense?

“[Attorney Bates]: I told you what I said to him, that
we could argue the point. And he said I'm through.

“IThe Petitioner’s Counsel]: And that was the entire
extent of the conversation?

“[Attorney Bates]: Yes.”

The petitioner also relies on the following exchange
that occurred during the respondent’s cross-examina-
tion of Attorney Bates:

“IThe Respondent’s Counsel]: You thought [in regard
to the persistent serious felony offender charge] it
would’ve been easily proven that his extended incarcer-
ation was in the public interest. Would you agree?

“[Attorney Bates]: Yes.
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“IThe Respondent’s Counsel]: And [the petitioner]
understood that as well.

“[Attorney Bates]: I don’t know the—I'm not sure
about that.”

The petitioner urges us to interpret this testimony to
suggest that at no point during his representation of
the petitioner, did Attorney Bates advise him of the
elements of the offense. However, Bates’ testimony,
quoted previously, described a conversation with the
petitioner at a specific point in time. It was limited to
what Bates told the petitioner after the jury found him
guilty of the underlying offense. Bates’ testimony did
not suggest that he had not explained the elements of
the offense prior to the finding of guilt. Attorney Bates’
testimony does not suggest that the petitioner was never
informed of the elements of the charge. It was not
unreasonable for the court to conclude that the petition-
er’s evidence at the habeas trial did not rebut the pre-
sumption that Attorney Bates had explained the nature
of the offense in sufficient detail to give the petitioner
notice of what he was being asked to admit.® Accord-
ingly, the habeas court did not err in denying the peti-
tioner’s claim after finding that counsel had informed
the petitioner of the elements of the persistent serious
felony offender charge.

Under Strickland, our conclusion that the petitioner
has not proven deficient performance is a sufficient

8In a similar case, State v. Reynolds, 126 Conn. App. 291, 11 A.3d 198
(2011), this court considered whether a defendant had validly waived his
right to a jury determination of his guilt under a part B information. The
defendant in Reynolds, like the petitioner in the present case, attempted to
demonstrate that he did not understand that the state bore the burden of
demonstrating that an extended period of incarceration was in the public
interest. Id., 297. In rejecting the claim, this court observed that a trial
court may presume that the defendant’s standby counsel had reviewed the
elements necessary to enhance the defendant’s sentence with the defendant,
and that the defendant had not rebutted that presumption “by offering
evidence that standby counsel could not later remember the content of her
advice.” Id., 305.
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basis on which to reject the present claim of ineffective
representation. See Sewell v. Commissioner of Correc-
tion, supra, 168 Conn. App. 742. However, we conclude
that the petitioner’s claim also fails because he has
failed to demonstrate that, even if he was not advised
with respect to and was unaware of the public interest
element, he would not have entered the nolo contendere
plea. The court, in analyzing the prejudice prong of
Strickland, made the critical finding that, “[e]ven
assuming that [Attorney] Bates’ performance was defi-
cient, [the petitioner’s] habeas testimony, that he would
not have entered a plea of nolo contendere had [Attor-
ney Bates] properly advised him, is not credible.”
(Emphasis added.) As we have stated previously in this
opinion, it is not the role of this court to second-guess
the credibility determinations made by the trial court.
See Sewell v. Commisstoner of Correction, supra, 741,
see also David P. v. Commissioner of Correction, 167
Conn. App. 455, 470, 143 A.3d 1158 (reviewing court
must defer to credibility assessment of trial court based
on its firsthand observation of conduct, demeanor, and
attitude of witness), cert. denied, 323 Conn. 921, 150
A.3d 1150 (2016). Also, the court, observing that the
present claim did not involve the rejection of a plea
offer but a decision to enter a nolo contendere plea,
also noted that the state had a strong case favoring
sentence enhancement and that the petitioner “[had]
presented no evidence that the state would have been
unable to show that he needed to be incarcerated for
an extended period of time.” Like the habeas court,

? Specifically, the court stated: “The state needed to prove that [the peti-
tioner] stands convicted of a felony, was previously convicted of and impris-
oned for a felony, and that extended incarceration would best serve the
public interest. . . . All three of these elements are easily satisfied. [The
petitioner’s] criminal record encompassed no fewer than twenty-three con-
victions involving firearms. These convictions included five robberies,
including one in Massachusetts committed after the Stafford Springs credit
union robbery. Seventeen of the twenty-three convictions were for felonies.
. . . The sentencing court noted that [the petitioner] was a career, violent
criminal offender with numerous convictions for serious crimes of violence
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we conclude that the petitioner’s extensive criminal
history undermines his argument that, being properly
advised with respect to the persistent serious felony
offender charge, he would have elected to exercise his
right to a trial. For the foregoing reasons, in our plenary
review of the issue of prejudice, we conclude, as did the
habeas court, that the petitioner has not demonstrated
that, but for the alleged deficiency of Attorney Bates, he
would not have pleaded nolo contendere with respect
to the part B information.

I

Next, the petitioner claims that his plea of nolo con-
tendere was not knowing, intelligent, and voluntary. We
are not persuaded by this claim.

We begin by setting forth the relevant legal principles
that guide our analysis of the petitioner’s claim. “The
underlying historical facts found by the habeas court
may not be disturbed unless the findings were clearly
erroneous. . . . Historical facts constitute a recital of
external events and the credibility of their narrators.
. . . Questions of law and mixed questions of law and
fact receive plenary review.” (Internal quotation marks
omitted.) Crawford v. Commissioner of Correction,
294 Conn. 165, 174, 982 A.2d 620 (2009). “The applica-
tion of the habeas court’s factual findings to the perti-
nent legal standard . . . presents a mixed question of
law and fact . . . .” Duperry v. Solnit, 261 Conn. 309,
335, 803 A.2d 287 (2002).

“The constitutional stricture that a plea of guilty must
be made knowingly and voluntarily . . . requires not

in his past. That court further noted that [the petitioner’s] repeated acts of
criminality demonstrated his total inability and total lack of desire to be a
law-abiding member of society, thereby forfeiting his right to freedom. The
sentencing court then emphasized that, in its view, [the petitioner] should
never be at freedom again in our society and should never be considered
for parole or early release.” (Citation omitted; footnote omitted.)
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only that there be a voluntary waiver during a plea
canvass of the right to a jury trial, the right of confronta-
tion and the right against self-incrimination, but also
that the defendant must be aware of and have an under-
standing of all of the elements of the crime or crimes
with which he is charged . . . . [T]he plea could not be
voluntary in the sense that it constituted an intelligent
admission that he committed the offense unless the
defendant received real notice of the true nature of
the charge against him, the first and most universally
recognized requirement of due process.” (Citations
omitted; internal quotation marks omitted.) State v.
Hackett, 16 Conn. App. 601, 602, 548 A.2d 16 (1988).

In support of the present claim, the petitioner relies
on the factual premise that underlies the claim that we
addressed in part I B of this opinion, specifically, that
Attorney Bates failed to inform him of the elements
of the persistent serious felony offender charge. The
petitioner further argues that, because he did not know
the elements of the charge, his plea of nolo contendere
was not knowing, intelligent, and voluntary.

As the habeas court found, and we have addressed
in part I B of this opinion, the petitioner did not rebut
the presumption that counsel informed him of the ele-
ments of the charge. Therefore, we agree with the
habeas court that this claim fails on its merits.

The judgment is affirmed.

In this opinion the other judges concurred.

PENNYMAC CORP. v. JOSEPH TARZIA ET AL.
(AC 44378)

Prescott, Alexander and Suarez, Js.
Syllabus

The plaintiff, P Co., sought to foreclose a mortgage on certain real property
owned by the defendant T. P Co., as holder of the note and mortgage
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at the time of the commencement of the action, sent a letter to T by
certified mail return receipt requested, notifying him that the loan was
in default and, pursuant to statute (§ 8-265ee (a)), provided him with
the specific notice required to be given prior to its commencement of
a foreclosure of a qualifying mortgage under the Emergency Mortgage
Assistance Program (EMAP). Thereafter, P Co. assigned the note and
mortgage to W Co., and W Co. was substituted as the plaintiff. Subse-
quently, the trial court rendered judgment of strict foreclosure, and set
law days. T filed a motion to open on the last extended law day, claiming
that the judgment needed to be opened so that he may pursue a motion
to dismiss the action for P Co.’s failure to comply with the notice
provision of § 8-265ee (a). Specifically, T claimed that P Co. never sent
the EMAP notice and, in support of that contention, provided the affidavit
of a consultant who previously worked in the United States Postal
Service (USPS). The consultant claimed in a report that, although P Co.
created a certified mail label, the EMAP notice was never actually placed
in the mail system, as revealed by a tracking query he produced from
the USPS website. Subsequently, the trial court denied T’s motion. On
appeal, T claimed, inter alia, that the trial court incorrectly determined
that it had subject matter jurisdiction over the foreclosure action on
the ground that P Co. provided T with the required EMAP notice. Held
that the trial court correctly determined that it had subject matter juris-
diction over the present foreclosure action and that the court’s factual
findings that P Co. complied with the EMAP notice requirement under
§ 8-265ee (a) were not clearly erroneous, as W Co.’s evidence amply
supported the trial court’s factual finding that P Co. provided the required
EMAP notice to T: W Co. provided the court with an affidavit by its
counsel certifying that P Co. had mailed T the EMAP notice and, in
support thereof, attached a photocopy of an envelope addressed by its
counsel to T, which included the certified mail barcode and correspond-
ing certified mail numbers, as well as the physical receipt provided by
the USPS to P Co.’s counsel, and the lack of evidence of a return receipt
postcard corresponding to the EMAP notice was inconsequential, as
lack of receipt did not affect proof of EMAP compliance; moreover,
T’s contention that the trial court failed to give proper weight to his
evidentiary submissions was unavailing because, despite an isolated
statement by the trial court regarding the late and protracted state of
the proceedings, the court explicitly stated that it had carefully reviewed
and considered the motion, the related filings and exhibits attached
thereto, and that it had weighed both parties’ evidence before ultimately
finding that T’s submissions failed to refute W Co.’s evidence; further-
more, the trial court was free to discredit or find unpersuasive T’s
evidence, and this court declined to reweigh the evidence in T’s favor
on appeal.

Argued December 9, 2021—officially released September 13, 2022
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Procedural History

Action to foreclose a mortgage on certain of the
named defendant’s real property, brought to the Supe-
rior Court in the judicial district of Stamford-Norwalk,
where Wilmington Trust National Association as
Trustee for MRFA Trust 2015-1 was substituted as the
plaintiff; thereafter, the court, Hon. William A. Mot-
tolese, judge trial referee, granted the plaintiff’s motion
for judgment of strict foreclosure and rendered judg-
ment thereon; subsequently, the court, Kavanewsky,
J., denied the named defendant’s motion to open the
judgment, and the named defendant appealed to this
court. Affirmed.

Alexander H. Schwartz, for the appellant (named
defendant).

Jeffrey M. Knickerbocker, for the appellee (substitute
plaintiff).

Opinion

ALEXANDER, J. The defendant Joseph Tarzia
appeals from the trial court’s denial of his motion to
open the judgment of strict foreclosure rendered in
favor of the substitute plaintiff, Wilmington Trust
National Association as Trustee for MFRA Trust 2015-
1.1 On appeal, the defendant claims that the court incor-
rectly determined that it had subject matter jurisdiction
over this foreclosure action on the ground that the

!'The original plaintiff, Pennymac Corp., commenced this action against
the following defendants: Joseph Tarzia, Webster Bank, N.A.; Capital One
Bank (USA), N.A,; and Carmine Aquino. We refer to Joseph Tarzia as the
defendant because he is the only defendant relevant to this appeal.

On May 29, 2018, Pennymac Corp. filed a motion to substitute Wilmington
Trust National Association as Trustee for MFRA Trust 2015-1 as the plaintiff
on the ground that it had acquired the right to collect the debt alleged in
the complaint. On June 18, 2018, the court granted the motion to substitute.
Consequently, we refer to Pennymac Corp. by name and to Wilmington
Trust National Association as Trustee for MFRA Trust 2015-1 as the plaintiff.
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original plaintiff, Pennymac Corp. (Pennymac), com-
plied with General Statutes § 8-265ee (a), the notice
provision of the Emergency Mortgage Assistance Pro-
gram (EMAP), General Statutes § 8-2656cc et seq. We
disagree and, accordingly, affirm the judgment of the
trial court.

The following facts and procedural history are rele-
vant to our disposition of this appeal. On May 31, 2017,
Pennymac commenced this foreclosure action against
the defendant. According to the complaint, on Decem-
ber 15, 2006, the defendant executed a promissory note
in the amount of $1 million payable to the order of
Washington Mutual Bank, FA, and secured by a mort-
gage on the property located at 70 Cranberry Road in
Norwalk and Westport (property). The mortgage and
the note eventually were assigned to Pennymac before
it commenced this action.

On July 31, 2017, Pennymac filed an affidavit certi-

fying that it had provided the defendant with the notice
required by the EMAP.? In the affidavit, a paralegal

2 As subsequently outlined in this opinion, the notice provision of the
EMAP, § 8-265ee (), requires in certain cases that a mortgagee, prior to its
commencement of a foreclosure action, “give notice to . . . [the] mortgagor
by registered, or certified mail, postage prepaid at the address of the property
which is secured by the mortgage.” This EMAP notice “shall advise the
[mortgagor] of his delinquency or other default under the mortgage and
shall state that the [mortgagor] has sixty days from the date of such notice
in which to (1) have a face-to-face meeting, telephone or other conference
acceptable to the [Connecticut Housing Finance Authority] with the mort-
gagee or a face-to-face meeting with a consumer credit counseling agency
to attempt to resolve the delinquency or default by restructuring the loan
payment schedule or otherwise, and (2) contact the authority, at an address
and phone number contained in the notice, to obtain information and apply
for emergency mortgage assistance payments if the [mortgagor] and mort-
gagee are unable to resolve the delinquency or default.” General Statutes
(Supp. 2022) § 8-265ee (a).

We note that, although the legislature has amended § 8-265ee (a) since
the events underlying this appeal;, see Public Acts 2021, No. 21-44; those
amendments have no bearing on the merits of this appeal. All references
herein to § 8-265ee are to the version appearing in the 2022 supplement to
the General Statutes.
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employed by the plaintiff’s counsel® averred that, “based
on [the] business records [of the plaintiff’s counsel] and
itsregular business practices, [Pennymac] has complied
with the [EMAP] by [the plaintiff’s counsel] giving on
April 19, 2016 to all mortgagors a notice containing the
information required by said statute.” Attached to the
affidavit is a photocopy of an envelope addressed from
the plaintiff’'s counsel to the defendant, depicting the
certified mail barcode and corresponding certified mail
number. Also attached to the affidavit is a letter, dated
April 19, 2016, from the plaintiff’'s counsel to the defen-
dant providing him, among other things, notice pursuant
to the EMAP.

In April, 2018, Pennymac assigned the note and the
mortgage to the plaintiff. On May 29, 2018, Pennymac
filed a motion to substitute the plaintiff as the party
plaintiff, which the court granted on June 18, 2018. On
June 11, 2019, the plaintiff filed a motion for judgment
of strict foreclosure. On January 13, 2020, the court
rendered a judgment of strict foreclosure and set law
days to commence on April 14, 2020. The court then
issued a series of five orders opening the judgment of
strict foreclosure and extending the commencement of
law days until June 2, 2020, July 7, 2020, August 4, 2020,
September 9, 2020, and finally to October 6, 2020. The
defendant did not appeal from the January 13, 2020
judgment of strict foreclosure or any of the subsequent
orders extending the law days.

On the October 6, 2020 law day, the defendant filed
a motion to open the judgment of strict foreclosure. In
his motion, the defendant asserted that the judgment
of strict foreclosure must be opened “in order to permit
him to pursue a motion to dismiss this action for [the]

? Both Pennymac and the plaintiff were represented by the same law firm,
Bendett & McHugh, P.C. For clarity, we refer to Bendett & McHugh, P.C.,
as the plaintiff’s counsel.
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plaintiff’s failure to comply with the [EMAP].” The
defendant contemporaneously filed with his motion to
open: (1) an October 6, 2020 affidavit by the defendant’s
counsel, Alexander H. Schwartz; and (2) an unsigned,
unsworn report (report) authored by Peter Wade, a
senior consultant for U.S. Postal Mail Fraud Investiga-
tions at Humatec, which is an expert witness con-
sulting firm.

In his affidavit, the defendant’s counsel avers that,
on July 20, 2020, he retained Wade to provide an opinion
as to whether the certified letter “prepared by” the
plaintiff’s counsel containing the EMAP notice “was
delivered” to the defendant. The defendant’s counsel
describes Wade’s qualifications as an individual with
“decades of experience with the U.S. Postal Service
[(USPS)] and Postal Inspection Service,” with a special-
ization “in postal inspection polices and investigative
methods and techniques.” The defendant’s counsel
states that Wade previously served as the Assistant
Regional Chief Postal Inspector for the Northeast
Region, and Postmaster for the U.S. Virgin Islands and
Puerto Rico. The defendant’s counsel concluded his
affidavit by stating that he received Wade’s report on
October 5, 2020, and that “a true copy of [the report]
is attached hereto.”

In the report, Wade opines that the certified mail
letter from the plaintiff’'s counsel to the defendant con-
taining the EMAP notice “has never been placed in the
U.S. mail.” To support this opinion, Wade states that
“the USPS keeps track of the progress of certified mail
from its initial induction at a mail processing center
through to the final disposition of that letter.” Wade
then states that on October 4, 2020, he performed a
tracking query on the USPS website for the certified
mail number depicted on the envelope that the plain-
tiff's counsel attached to its July 31, 2017 affidavit of
EMAP compliance. Wade states that this query revealed
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that the plaintiff’s counsel had “created” a certified mail
label, however, the certified mail letter “was not yet in
the system.” (Emphasis in original.) Wade attached to
his report a printout of the USPS website that reveals
the result of his tracking query. This printout provides
in relevant part: “[IJabel [c]reated, not yet in system”
and that “[a] status update is not yet available on your
package. It will be available when the shipper provides
an update or the package is delivered to USPS.™

On October 8, 2020, the plaintiff filed an objection
to the defendant’s motion to open. Therein, the plaintiff
contended that the July 31, 2017 affidavit of EMAP
compliance established that the EMAP notice was pro-
vided to the defendant. The plaintiff argued that the
EMAP compliance affidavit was filed on the docket
three years ago and previously was uncontested by the
defendant. The plaintiff also explained that the USPS
provided the plaintiff’'s counsel with a receipt when it
physically deposited the certified mail containing the
EMAP notice with the USPS. The plaintiff attached this
USPS receipt to its objection, which shows that, on
April 19, 2016, the plaintiff’s counsel deposited with the
Farmington branch of the USPS a letter addressed to
the defendant by certified mail return receipt requested.
Each page of the USPS receipt is marked with a dated
stamp from the Farmington branch of the USPS. The
plaintiff finally argued that Wade’s report is flawed
because he could not have obtained tracking informa-
tion for a certified mail letter sent more than four years
prior to the creation of his report because the USPS
online tracking system only retains records for two

* Wade also states in his report that, on October 3, 2020, he personally sent
an exemplary certified mail letter to the plaintiff’s counsel using Stamps.com
software, which a USPS tracking query reveals was in “preshipment.” Wade
further attaches to his report a random USPS tracking query for a certified
mail letter that was delivered. Wade contends that, because the result of
all three of these USPS tracking queries are different, the plaintiff’'s counsel
never mailed the EMAP notice to the defendant.
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years. The plaintiff attached a printout from the USPS
website evincing its data retention policy. On October
16, 2020, the plaintiff filed an amended objection to the
defendant’s motion to open, arguing that the motion
was moot because title vested with the plaintiff after
the October 6, 2020 law day passed.

On October 26, 2020, the defendant filed a reply mem-
orandum in further support of his motion to open, to
which he attached an October 20, 2020 affidavit by
Wade. The defendant’s reply reiterates the conclusions
of Wade’s affidavit in which he opines, without citation,
that “[i]t is true that the [USPS] retains records of certi-
fied mail delivery for two years. However, the two year
period of time commences from the end of the month
in which that certified item was delivered to the
addressee. Had this certified letter which was prepared
for mailing on April 19, 2016, been delivered on or before
September 20, 2018, there would be no record of that
article in the [USPS] tracking system today. The fact
that the data is available demonstrates that the item
was not delivered.” (Emphasis omitted.) The defendant
further argued that his motion to open was not moot
because he filed his motion to open on the law day,
which imposed an automatic appellate stay tolling the
law days until the expiration of the applicable appeal
period.?

On October 29, 2020, the court, without holding a
hearing, issued an order denying the defendant’s motion
to open. The court stated at the outset that it had “care-

> The defendant does not renew this argument on appeal, however, we
note that, once the time to appeal from the initial foreclosure judgment has
expired, the mere filing of a motion to open does not impose an automatic
appellate stay to toll the law day. See, e.g., Deutsche Bank National Trust
Co. v. Pardo, 170 Conn. App. 642, 652-53, 155 A.3d 764 (motion to open
challenging court’s jurisdiction filed prior to passage of law day, but heard
and decided after law day, does not trigger automatic stay that tolls running
of law days), cert. denied, 325 Conn. 912, 159 A.3d 231 (2017).
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fully reviewed and considered” the motion to open, the
related filings, and all the exhibits attached thereto. The
court determined that the motion to open was not moot
because it was filed timely. The court then found that
the plaintiff’s evidence established that Pennymac pro-
vided the defendant with the EMAP notice. The court
reasoned that “the plaintiff has shown in its own affida-
vit that it did send the required notice to the defendant,
properly addressed, in the manner prescribed by the
[EMAP]. It has provided a USPS receipt to that effect.
. . . Further, the defendant has not provided sufficient
cause to [establish] that the notice was [not] mailed.
The defendant’s claim in the affidavits he has provided,
that the notice never entered the USPS ‘mail stream,’
does not necessarily refute the evidence that the plain-
tiff did what the [EMAP] requires. And finally, the court
gives little weight to the defendant’s claims, especially
given the context of the late and protracted stage of
these proceedings.” (Citation omitted.) This appeal fol-
lowed.

On appeal, the defendant claims that the court incor-
rectly determined that it had subject matter jurisdiction
over this foreclosure action on the ground that Pen-
nymac provided the defendant with the required EMAP
notice.’ The defendant narrowly argues that the court
improperly credited the plaintiff’s evidence and discred-
ited Wade’s expert “opinion” not because “it was out-
weighed by other, more weighty evidence, but because
of when during the course of litigation [the] defendant

% The defendant states in his principal appellate brief that his “challenge
[is] not that he did not receive the EMAP notice. He claimed and proved
that [Pennymac] never sent the notice to him in the first place,” and that
he “does not claim that the [court] misconstrued the law . . . and thereby
committed a clear error of law.” In light of the unique arguments and facts
presented by this appeal, we confine our decision to the precise issue
presented. See footnotes 5, 7, 8, 9, and 11 of this opinion.
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offered it.” (Emphasis added.) The plaintiff responds
that the court properly denied the defendant’s motion
to open on the basis of the plaintiff’s evidence, which
established that Pennymac had complied with the
EMAP notice requirement.”

We first set forth the standard of review and legal
principles relevant to our resolution of this appeal. The

" The plaintiff advances two additional arguments that require little discus-
sion. First, the plaintiff argues that this appeal is moot because title to the
property absolutely vested in the plaintiff as a result of the passage of the
October 6, 2020 law day and, thus, there is no practical relief that can be
granted to the defendant on appeal. An appeal in a foreclosure action ordi-
narily is moot after the passage of the law day because title is absolute in
the encumbrancer. See Wachovia Mortgage, FSB v. Toczek, 189 Conn. App.
812, 818-20, 209 A.3d 725, cert. denied, 333 Conn. 914, 216 A.3d 650 (2019).
One rare exception to this general rule is an appeal from a motion to open
that challenges whether “the court lacked jurisdiction over either the person
or the case at the time the judgment of strict foreclosure was entered.”
(Internal quotation marks omitted.) Deutsche Bank National Trust Co. v.
McKeith, 156 Conn. App. 36, 41, 111 A.3d 545 (2015); see also U.S. Bank
National Assn. v. Rothermel, 339 Conn. 366, 377-80, 260 A.3d 1187 (2021)
(outlining “rare and exceptional cases” in which courts may “exercise a
limited form of continuing jurisdiction over motions to open judgments of
strict foreclosure after the passage of the law days”); Argent Mortgage Co.,
LLC v. Huertas, 288 Conn. 568, 576, 953 A.2d 868 (2008) (The trial court’s
lack of jurisdiction is a proper ground to open the foreclosure judgment
after the passage of law days because “[n]o principle is more universal than
that the judgment of a court without jurisdiction is a nullity. . . . Such a
judgment, whenever and wherever declared upon as a source of a right,
may always be challenged.” (Internal quotation marks omitted.)). Therefore,
this appeal is not moot due to the passage of the law day because, even
though the plaintiff has title to the property, the defendant’s motion to open
challenged the court’s subject matter jurisdiction.

Second, the plaintiff argues that the defendant’s appeal constitutes an
impermissible collateral attack on the judgment of strict foreclosure, from
which the defendant did not appeal. See Bank of New York Mellon v. Tope,
202 Conn. App. 540, 549-50, 246 A.3d 4 (appeal from court’s denial of motion
to open challenging court’s subject matter jurisdiction to render judgment
of strict foreclosure constituted impermissible collateral attack because
defendant failed to establish that “the trial court’s lack of subject matter
jurisdiction is entirely obvious”), cert. granted, 336 Conn. 950, 251 A.3d 618
(2021), and cert. granted, 339 Conn. 901, 260 A.3d 483 (2021). In light of
our conclusion that the court properly denied the defendant’s motion to
open, we need not reach the plaintiff’s alternative collateral attack argument.
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sole dispositive issue in this appeal is whether the court
properly determined that it had subject matter jurisdic-
tion because Pennymac had complied with the EMAP
notice requirement, which is a mixed question of law
and fact.® We exercise plenary review over the court’s
ultimate legal determination as to whether it had subject
matter jurisdiction because that is a question of law.
See Caverly v. State, 342 Conn. 226, 233, 269 A.3d 94
(2022) (determination as to trial court’s subject matter
jurisdiction is question of law). “When . . . the trial
court draws conclusions of law, our review is plenary
and we must decide whether its conclusions are legally
and logically correct and find support in the facts that
appear in the record. . . . It is well established that,
in determining whether a court has subject matter juris-
diction, every presumption favoring jurisdiction should
be indulged.” (Citation omitted; internal quotation
marks omitted.) Jenzack Partners, LLC v. Stoneridge
Associates, LLC, 334 Conn. 374, 382, 222 A.3d 950
(2020). Conversely, the court’s factual finding that Pen-
nymac provided the EMAP notice to the defendant is
subject to the clearly erroneous standard of review. “A
finding of fact is clearly erroneous when there is no
evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing

See, e.g., Riley v. Travelers Home & Marine Ins. Co., 333 Conn. 60, 87 n.11,
214 A.3d 345 (2019) (declining to reach alternative argument).

8 Both parties on appeal assert that we should apply an abuse of discretion
review because this is an appeal from the denial of a motion to open.
Although both parties are correct that we ordinarily review a court’s ruling
on a motion to open a judgment for an abuse of discretion; see Conroy v.
1dlibi, 343 Conn. 201, 204, 272 A.3d 1121 (2022); the dispositive issue in this
appeal is not whether the trial court properly exercised its discretion in
denying the motion to open but, rather, whether the trial court properly
determined that it had subject matter jurisdiction under the circumstances
of this case. See Citibank, N.A. v. Lindland, 310 Conn. 147, 166, 75 A.3d 651
(2013) (exercising plenary review in appeal from motion to open challenging
court’s subject matter jurisdiction). The issue of subject matter jurisdiction
is not a matter of discretion. Id.
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court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.”
(Internal quotation marks omitted.) Myrtle Mews Assn.,
Inc. v. Bordes, 125 Conn. App. 12, 15, 6 A.3d 163 (2010);
id. (using mixed standard of review to question of
whether service conferred personal jurisdiction over
defendant); see also Deutsche Bank National Trust Co.
v. McKeith, 156 Conn. App. 36, 40, 111 A.3d 545 (2015)
(same).

The EMAP notice requirement is contained in § 8-
265ee (a), which provides in relevant part: “On and
after July 1, 2008, a mortgagee who desires to foreclose
upon a mortgage which satisfies the standards con-
tained in subdivisions (1), (9), (10) and (11) of subsec-
tion (e) of section 8-265ff, shall give notice to . . . [the]
mortgagor by registered, or certified mail, postage pre-
paid at the address of the property which is secured
by the mortgage. No such mortgagee may commence
aforeclosure of a mortgage prior to mailing such notice.
Such notice shall advise the [mortgagor] of his delin-
quency or other default under the mortgage and shall
state that the [mortgagor] has sixty days from the date of
such notice in which to (1) have a face-to-face meeting,
telephone or other conference acceptable to the [Con-
necticut Housing Finance Authority] with the mort-
gagee or a face-to-face meeting with a consumer credit
counseling agency to attempt to resolve the delinquency
or default by restructuring the loan payment schedule
or otherwise, and (2) contact the authority, at an
address and phone number contained in the notice, to
obtain information and apply for emergency mortgage
assistance payments if the mortgagor and mortgagee
are unable to resolve the delinquency or default.” Gen-
eral Statutes (Supp. 2022) § 8-265ee (a).

? There is no dispute on appeal that Pennymac was required to comply
with the provisions of § 8-265ee prior to commencing this foreclosure action.
See, e.g., Washington Mutual Bank v. Coughlin, 168 Conn. App. 278, 290,
145 A.3d 408 (“the obligation to give notice pursuant to § 8-265ee before
commencing a foreclosure action applies only if the plaintiff is seeking to
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This court has held that a mortgagee’s failure to com-
ply with the EMAP notice requirement deprives a court
of subject matter jurisdiction. This court recently held,
as a matter of first impression, that “a mortgagee that
wishes to commence a foreclosure of an applicable
mortgage must provide the prescribed EMAP notice in
accordance with § 8-265ee (a) prior to the commence-
ment of a foreclosure action, and the failure to do so
deprives the trial court of subject matter jurisdiction.”
MTGLQ Investors, L.P. v. Hommons, 196 Conn. App.
636, 646, 230 A.3d 882, cert. denied, 335 Conn. 950,
238 A.3d 21 (2020). Applying this rule, this court in
Hammons concluded that, although “a previous mort-
gagee . . . through its loan servicer, had mailed an
EMAP notice to the defendant prior to the commence-
ment of a separate foreclosure action that was subse-
quently dismissed,” there was ‘“no dispute that the plain-
tiff—as the original plaintiff in the present action—did
not mail the defendant an EMAP notice as required by
§ 8-265ee (a).” Id., 645; see also KeyBank, N.A. v. Yazar,
206 Conn. App. 625, 634, 261 A.3d 9 (applying Hammons
to conclude that court lacked subject matter jurisdic-
tion because original plaintiff “did not mail the defen-
dant an EMAP notice in connection with the present
action”), cert. granted, 340 Conn. 901, 263 A.3d 100
(2021).1° Accordingly, for the court to have subject mat-

foreclose a mortgage that satisfies certain standards enumerated in [General
Statutes] § 8-265ff (e)”), cert. denied, 323 Conn. 939, 151 A.3d 387 (2016).
10 Our Supreme Court granted the plaintiff’s petition for certification to
appeal from this court’s judgment in Yazar as to two issues: (1) “Did the
Appellate Court correctly conclude that a mortgagee’s failure to comply
with the . . . [EMAP] notice requirements set forth in . . . § 8-265ee (a)
deprives the trial court of subject matter jurisdiction over the mortgagee’s
foreclosure action?” And (2) “[d]id the Appellate Court correctly conclude
that an EMAP notice that had been sent by a mortgagee to a mortgagor
prior to a first foreclosure action, which was later dismissed, did not satisfy
the notice requirements of § 8-265ee (a) in connection with a second foreclo-
sure action subsequently commenced against the mortgagor based on the
same default under the same mortgage?” (Internal quotation marks omitted.)
KeyBank, N.A. v. Yazar, 340 Conn. 901, 901, 263 A.3d 100 (2021). Neverthe-
less, “there is no reason to conclude that a granting of certification by our
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ter jurisdiction, Pennymac must have provided the
required EMAP notice to the defendant by mail prior
to the commencement of the present action.
Moreover, the EMAP “does not require a return
receipt” for the provision of the required notice to a
mortgagor, and “the lack of a return receipt in the
record does not affect [a mortgagee’s] compliance with
the [EMAP].” Aurora Loan Services, LLC v. Condron,
181 Conn. App. 248, 279, 186 A.3d 708 (2018). Conse-
quently, we are guided by the general principles regard-
ing the proof required to establish that a letter was
actually placed in the mail. Id., 269-71 (noting that dis-
tinction between first class mail and certified mail
return receipt is manner of delivery). Whether a letter
actually was placed in the mail “may be proved either
by direct or circumstantial evidence. It may be proved
by the testimony of the person who deposited it or by
proof of facts from which it may be reasonably inferred
that it was duly deposited. . . . Any other rule would
ignore the realities of today’s business practice.” (Inter-
nal quotation marks omitted.) Bank of New York Mellon
v. Mazzeo, 195 Conn. App. 357, 376, 225 A.3d 290 (2020).
In the present case, although both parties presented
conflicting evidence as to whether Pennymac provided
the required EMAP notice to the defendant,!! we con-
clude that the plaintiff’s evidence amply supports the

Supreme Court necessarily signifies disapproval of the decision from which
certification to appeal was granted. There is no authority to support the
proposition that a grant of certification by our Supreme Court immediately
invalidates or overrules this court’s decision; a grant of certification stays
further proceedings and subjects this court’s decision to further review. In
such circumstances, prior to a final determination of the cause by our
Supreme Court, a decision of this court is binding precedent on this court.”
(Emphasis omitted; internal quotation marks omitted.) Ortiz v. Commsis-
stoner of Correction, 211 Conn. App. 378, 386 n.4, 272 A.3d 692 (2022).

' We note that “where a jurisdictional determination is dependent on the
resolution of a critical factual dispute, it cannot be decided on a motion to
dismiss in the absence of an evidentiary hearing to establish jurisdictional
facts. . . . An evidentiary hearing is necessary because a court cannot make
a critical factual [jurisdictional] finding based on memoranda and documents
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court’s factual finding that Pennymac provided the
required EMAP notice to the defendant. Particularly,
the plaintiff provided the court with the July 31, 2017
affidavit by the plaintiff’s counsel certifying that “based
on [the] business records [of the plaintiff’'s counsel]

submitted by the parties.” (Internal quotation marks omitted.) Giannoni v.
Commissioner of Transportation, 322 Conn. 344, 350, 141 A.3d 784 (2016).
Here, assuming without deciding that the parties’ conflicting submissions
created a critical factual dispute, the court’s failure to hold an evidentiary
hearing to resolve this dispute is beyond the scope of this appeal for two rea-
sons.

First, neither party requested that the court hold a hearing to resolve any
critical factual jurisdictional dispute, either prior to or after the court’s
decision denying the defendant’s motion to open. This court has held that
it is a party’s burden to request an evidentiary hearing to resolve a critical
jurisdictional factual dispute and, in the absence of such a request, a trial
court properly can resolve a critical jurisdictional factual dispute without
holding an evidentiary hearing. See, e.g., Priore v. Haig, 196 Conn. App.
675, 687, 230 A.3d 714 (trial court properly determined critical jurisdictional
factual dispute without hearing because, inter alia, plaintiff failed to request
evidentiary hearing until after court ruled on motion to dismiss), rev’d on
other grounds, 344 Conn. 636, A3d (2022); Walshon v. Ballon Stoll
Bader & Nadler, P.C., 121 Conn. App. 366, 371, 996 A.2d 1195 (2010) (trial
court properly decided critical factual dispute on basis of parties’ pleadings
and affidavits because, inter alia, plaintiff did not request evidentiary hear-
ing). Thus, we decline to reverse the judgment of the trial court on a ground
that was not raised before it. See Diaz v. Commissioner of Correction,
335 Conn. 53, 58, 225 A.3d 953 (2020) (“[O]nly in [the] most exceptional
circumstances can and will this court consider a claim, constitutional or
otherwise, that has not been raised and decided in the trial court. . . . The
reason for the rule is obvious: to permit a party to raise a claim on appeal
that has not been raised at trial—after it is too late for the trial court or the
opposing party to address the claim—would encourage trial by ambuscade,
which is unfair to both the trial court and the opposing party.” (Internal
quotation marks omitted.)).

Second, the defendant does not claim on appeal that the court failed to
hold a hearing to resolve a critical factual jurisdictional dispute. See, e.g.,
Johnson v. Preleski, 335 Conn. 138, 152 n.15, 229 A.3d 97 (2020) (“ ‘our
system is an adversarial one in which the burden ordinarily is on the parties
to frame the issues, and the presumption is that issues not raised by the
parties are deemed waived’ ”); Bank of New York Mellon v. Francois, 198
Conn. App. 885, 890-91, 234 A.3d 1089 (2020) (declining to address issues
on appeal that were not briefed). Consequently, we decline to sua sponte
raise and dispose of this appeal on this unpreserved and unraised ground.
See, e.g., State v. Stephenson, 337 Conn. 643, 650-54, 255 A.3d 865 (2020)
(Appellate Court abused its discretion by disposing of appeal on “distinct
question” that was not raised by parties on appeal).
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and its regular business practices,” it had mailed the
defendant the EMAP notice on April 19, 2016.'2 In sup-
port, the plaintiff’s counsel attached a photocopy of an
envelope addressed by the plaintiff’s counsel to the
defendant, which includes the certified mail barcode
and corresponding certified mail numbers. In its objec-
tion to the defendant’s motion to open, the plaintiff
submitted the physical receipt that the Farmington
branch of the USPS provided the plaintiff’'s counsel
when it physically deposited the EMAP notice with the
USPS. The USPS receipt shows that, on April 19, 2016,
the plaintiff’'s counsel deposited with the Farmington
branch of the USPS the subject letter to the defendant
by certified mail return receipt requested, and the
receipt is date stamped by the Farmington branch of
the USPS. The fact that the plaintiff did not present
evidence of the return receipt corresponding to the
EMAP notice is inconsequential. See, e.g., Aurora Loan
Services, LLC v. Condron, supra, 181 Conn. App. 279
(lack of return receipt “does not affect” proof of EMAP
compliance). Accordingly, the plaintiff’'s evidence sup-
ports the court’s finding that Pennymac provided the
defendant with the required EMAP notice.

2The evidence that the plaintiff’s counsel mailed the EMAP notice as
part of its regular business practice constitutes circumstantial evidence,
which alone supports the court’s finding. Circumstantial evidence that a
customary or ordinary procedure was followed is sufficient to support a
finding that a letter was mailed. See, e.g., Kerin v. Udolf, 1656 Conn. 264,
268, 334 A.2d 434 (1973) (mailing of installment check was established
because defendant and his employee testified that they followed their cus-
tomary procedure to stamp and then deposit check in mail); Central National
Bank v. Stoddard, 83 Conn. 332, 76 A. 472 (1910) (mailing of bank notices
was established because they were “in properly addressed and stamped
envelopes” deposited “in the usual place in the bank for letters to be mailed,
and that they were taken from that place by one whose duty it was to post
them,” and defendant “did not deny having received the notices”); State v.
Morelli, 25 Conn. App. 605, 610-11, 595 A.2d 932 (1991) (mailing of breath
tests was established because police officer who administered tests testified
that it was department’s “ ‘course of habit’ ” to mail tests results to subject
of test).

IRl
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The defendant spends a majority of his appellate brief
challenging the final sentence of the court’s decision
that it gave “little weight” to the defendant’s submis-
sions “given the context of the late and protracted state
of these proceedings.” We reject the defendant’s con-
tention. Despite the court’s isolated statement as to the
protracted state of the proceedings, its analysis of the
issues before it reflects that the court did, in fact, base
its decision on a careful review of the evidence and the
applicable law. The court explicitly stated at the outset
of its decision that it had “carefully reviewed and con-
sidered” the motion to open, the related filings, and all
the exhibits attached thereto. The court later stated
that it had “carefully reviewed all of the filings that
bear on” Pennymac’s compliance with the EMAP notice
requirement. The court weighed both parties’ evidence
and ultimately found that the defendant’s submissions
failed to refute the plaintiff’'s evidence, which estab-
lished that the EMAP notice requirement had been satis-
fied. The court was free to discredit or find unpersua-
sive the defendant’s evidence, and we decline the
defendant’s invitation to reweigh the evidence in his
favor on appeal.’® See, e.g., Deutsche Bank National
Trust Co. v. McKeith, supra, 156 Conn. App. 43 (trial
court properly credited marshal’s return and discred-
ited affidavit in resolving jurisdictional question); Sakon
v. Glastonbury, 111 Conn. App. 242, 254-55, 958 A.2d
801 (2008) (declining to reweigh evidence on appeal),
cert. denied, 290 Conn. 916, 965 A.2d 554 (2009). Thus,
there is no basis on which to conclude that the court
summarily denied the defendant’s motion to open solely
because of when it was filed.

13 After a thorough review of the record, it is clear that the defendant
waited until the final law day to challenge Pennymac’s compliance with the
EMAP notice requirement, which was more than three years after Pennymac
had filed its affidavit of compliance with the EMAP. The defendant chal-
lenged the notice approximately ten months after the court rendered judg-
ment of strict foreclosure and almost three months after the defendant’s
counsel retained Wade as an expert.
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In light of the foregoing, we conclude that the court
correctly determined that it had subject matter jurisdic-
tion over this action and that the court’s factual finding
that Pennymac complied with the EMAP notice require-
ment was not clearly erroneous because it was sup-
ported by the plaintiff’s evidence.

The judgment is affirmed.

In this opinion the other judges concurred.

DARRYL CRENSHAW ». COMMISSIONER
OF CORRECTION
(AC 44915)

Prescott, Elgo and Seeley, Js.
Syllabus

The petitioner, who had been convicted of the murder, assault and kidnap-
ping of the victim, sought a writ of habeas corpus. He claimed that his
trial counsel, M, rendered deficient performance by failing to present
a specific theory of defense to establish that the petitioner lacked the
intent to cause the victim’s death. The petitioner had driven to a nail
salon parking lot where he met the victim, whom he had recently begun
dating. The petitioner punched the victim in the face as she entered his
car and punched her in the face a second time as they drove away. F,
who was in his car in the parking lot at the time, witnessed both punches.
The petitioner later gave the police a statement in which he admitted
that he would choke the victim when he became angry. A state medical
examiner, C, concluded that the victim had been strangled and had
suffered blunt force trauma to her head and neck but was unable to
say whether the head injury or strangulation caused her death. C stated
that a person with the victim’s strangulation injury could have survived
and that it was possible that the victim did not lose consciousness
immediately after the infliction of the head injury but could have survived
for up to ten hours. At the habeas trial, the state’s chief medical examiner,
G, agreed with C as to the cause and manner of the victim’s death but
could not rule out the possibility that her head injuries were caused by
later trauma to the same area of the head. Although M testified that his
strategy was to present a cohesive defense that accounted for all of
the evidence and showed that the petitioner lacked the intent to kill
regardless of which injury caused the victim’s death, the petitioner
claimed that M rendered deficient representation because the only rea-
sonable strategy was to advocate that the two punches were the cause
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of death insofar as they created a temporal distance between the fatal
act and the victim’s death that he could have relied on to demonstrate
lack of intent. The petitioner further claimed that M never recognized
or focused on the punches as being the cause of the victim’s death and
that he did not understand the relevant medical and forensic science.
Held:

1. The habeas court did not abuse its discretion in denying the petitioner
certification to appeal from the judgment denying his petition for a writ
of habeas corpus; the petitioner failed to demonstrate that his claims
involved issues that were debatable among jurists of reason, that a court
could resolve them in a different manner or that the questions were
adequate to deserve encouragement to proceed further.

2. The habeas court properly determined that the petitioner failed to establish
that M rendered constitutionally deficient performance regarding the
two punch defense theory or that he failed to prepare sufficiently for
trial, learn the relevant forensic science and adequately cross-examine
witnesses:

a. M presented a comprehensive, objectively reasonable theory of defense
that addressed all the evidence at trial and focused on the petitioner’s
lack of intent to cause the victim’s death: instead of relying exclusively
on the punches in the parking lot as being the cause of death, M accounted
for evidence that the two punch theory did not address, the most
important of which was that strangulation, as C testified, was just as
plausible as the cause of death as a head injury; moreover, M’s decision
not to link the victim’s head injury to the punches in the parking lot was
supported by the testimony of C and G, who stated that the victim may
have experienced a lucid period before dying as a result of the head
injury and, thus, that the fatal injury could have been inflicted later, after
the parking lot incident; furthermore, M’s defense strategy encompassed
the general principle of lack of intent behind the two punch theory, as
M testified that punching someone does not equate with an intent to kill
and asserted during cross-examination of C and in closing argument to
the jury that the possibility that the victim experienced a lucid period
before dying as a result of the head injury demonstrated that the peti-
tioner lacked the specific intent to cause her death.

b. The record supported the habeas court’s finding that M sufficiently
understood the medical science at issue, adequately prepared for trial
and presented a well thought out theory of defense: contrary to the
petitioner’s contention that M had “no idea” about certain medical princi-
ples and was unfamiliar with much of the forensic science underlying
his defense, M’s testimony, which the court credited, demonstrated that
he familiarized himself with the relevant medical science by meeting
with C twice and taking notes and focusing on understanding what was
being discussed before brainstorming with legal colleagues and deciding
how to utilize C’s testimony; moreover, although M did not ask C at
trial whether an individual could experience a lucid interval following
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strangulation and then die, that did not compel an inference that M did
not understand the medical science, and it was reasonable to present a
theory of defense that relied not on the punches in the parking lot but,
rather, accounted for strangulation and head trauma, both of which C
and G agreed could have caused the victim’s death; furthermore, M’s
decision to impeach F’s testimony was not unreasonable, as the petitioner
claimed, as M’s inquiry about F’s statement to the police that he saw
one punch before changing his story to say that he saw two punches
was an attempt by M to lower the number of punches that occurred so
as to bolster the defense of lack of intent.
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Opinion

SEELEY, J. The petitioner, Darryl Crenshaw, appeals
following the denial of his petition for certification to
appeal from the judgment of the habeas court denying
his petition for a writ of habeas corpus. On appeal, the
petitioner claims that the court (1) abused its discretion
in denying his petition for certification to appeal, and
(2) improperly concluded that he failed to establish
that his trial counsel’s performance was constitutionally
deficient. We disagree and, accordingly, dismiss the
appeal.
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The following facts and procedural history, as set
forth by our Supreme Court in the petitioner’s direct
appeal from his conviction or found by the habeas court,
are relevant to our resolution of this appeal. “In June
or July, 2008, the victim began dating the [petitioner].
... On August 7, 2008, at approximately 5:15 p.m., the
victim arrived at the house of Shavonne Coachman, a
friend . . . [and] . . . they drove together to Supreme
Clientele, a beauty salon (salon) . . . . Shortly there-
after, the [petitioner] arrived at the salon, and the victim
went outside. A patron of the salon, Timothy Freeman,
who was sitting in his car in the parking lot, saw the
[petitioner] and the victim flail their arms as they
argued. . . . After the victim entered the [petitioner’s]
vehicle, the [petitioner] punched her in the face and
proceeded to drive away. Freeman described the inci-
dent as a sucker [punch] . . . . As the [petitioner]
drove away, he punched the victim in the face a second
time. By the time Coachman ran to the front door of
the salon, the [petitioner] and victim were gone. . . .
The victim never came back [to the salon].

“At around 6 or 7 p.m. that evening, the [petitioner
and the victim] went to the apartment of Eruverto Flo-
res, [the boyfriend of Elisa Astacio, the victim’s friend
and coworker] . . . . The victim had a blood clot in
her eye, the inside of her left eye was red and bloodshot,
and the area under her eye was swollen. Flores testified
that it was obvious that the [petitioner] had hit the
victim. . . . Flores testified that the victim was pretty
much sitting [in the apartment] with her head down

. not really interacting with anybody, just sitting
there. She did not participate in the conversation. About
fifteen or twenty minutes later, the [petitioner] and the
victim left together. . . .

“Between 2 and 3 a.m. on August 8, 2008, the [petition-
er’s] next door neighbor, Guy Maynard, saw the [peti-
tioner] pull up in his vehicle to the front of the [petition-
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er’s] residence . . . . Maynard testified that, after the
car stopped and the lights went off, the [petitioner] got
out and . . . walked around the front of the car to the
[passenger] side, where he opened the door and picked
up somebody out of the front seat of the car. The [peti-
tioner| cradled the individual like you would hold a
child, with both arms underneath, and [c]arried [her
toward] the front of the house. Maynard could tell that
the person being carried was slight and African-Ameri-
can, and he believed the person was probably a female.
. . . The [petitioner] carried the person into his apart-
ment. After some time had passed, Maynard saw the
flickering of lights from a television in the [petitioner’s]
apartment. Maynard did not hear any screaming or
arguing. . . .

“Later, during the early morning hours of August 8,
Astacio received a call from the [petitioner]| after she
arrived at work. The [petitioner] informed Astacio that
he had fucked up and that he and the victim had gotten
into an argument during which he slapped her . . . .
[T]he [petitioner] said that the victim could not come
to work that day and asked her to make up an excuse
for the victim. . . . After this conversation .
Coachman told Astacio what had occurred at the salon.
Coachman then called the victim’s parents, who
reported to the police that the victim had been kid-
napped.

“At approximately 9 or 10 a.m. that same day, the
[petitioner] met [Teosha Sease, a woman he had
planned a date with for that day] and brought her to
Six Flags [New England amusement park in Agawam,
Massachusetts]. At one point while they were at Six
Flags, the [petitioner] became upset and exclaimed that
he saw [the victim’s] face and she wasn’t breathing.
When Sease asked the [petitioner] what he was talking
about, he stated that he’s not a murder[er]; he’s a good
person . . . . The [petitioner] and Sease remained at
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[Six Flags] until 10 or 10:30 p.m., when Torchy Colvin,
an acquaintance of the [petitioner], came to pick them
up. . . . The [petitioner] told Colvin and Sease that
they could take any of his possessions from his house
because he was going south to live with family mem-
bers. . . .

“On August 10, 2008, the police executed a search
warrant for the [petitioner’s] residence. They discov-
ered the victim’s body in one of the bedrooms. Blood-
like stains were found on a laundry basket in the bed-
room, a bath towel and several articles of clothing,
including on a pair of denim shorts. One of the victim’s
fake nail[s] was missing, and a fingernail was broken.
Subsequent forensic analysis revealed that the [petition-
er's] blood was found under the victim’s fingernails
. . . . In addition, the victim’s blood was found in the
front passenger side of the [petitioner’s] vehicle.

“An autopsy revealed that the victim had suffered a
variety of injuries, including trauma to the head, scalp,
arms, left eye and abdomen, indicative of direct injuries
to those areas. The victim also had abrasions on her
neck, consistent with fingernail marks, and evidence
of petechial hemorrhaging in the membranes of her
eyes and gums. [Harold Wayne Carver II, the] chief
medical examiner concluded that the victim had been
strangled and also had suffered blunt force trauma to
her head and neck. He also concluded that the victim
was alive when these injuries were inflicted. . . .

“The police ultimately found the [petitioner] living
under an alias in Mexico. After the [petitioner] was
extradited to the United States from Mexico, he pro-
vided a sworn statement in which he described the
circumstances leading up to the victim’s death. He
stated that the victim had made him jealous and that
he pushed her during an argument. He stated that he
slapped the victim while they were lying on his bed.
When the victim said please, [n]o, he said: [Y]ou got a
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man at home to take care of you, why are you runnin[g]
around. He stated that he grabbed her by the neck and
choked her. [The petitioner stated that he] choked and
slapped her every time [he] got mad. [He] would choke
her hard [and] then stop. [He] would get angry again
and continue to choke her. He then said that the victim
got tired and went to bed, and that he slept on the
couch. The next morning, the victim would not wake
up, but the [petitioner] felt her pulse and thought she
was alive. The [petitioner] explained that he then went
to Six Flags, and, when he returned, the victim was
barely breathing. The [petitioner] said that he propped
her head up and laid her down in the bed, [but that]
she wasn’t breathing. He then took off her clothes and
tucked her into bed, just hoping she would wake up.
He believed that the victim had died from suffocation.
Although it is uncontested that the [petitioner caused]
the victim’s death, the [petitioner] claimed that the vic-
tim’s death was accidental.” (Footnotes omitted; inter-
nal quotation marks omitted.) State v. Crenshaw, 313
Conn. 69, 72-79, 95 A.3d 1113 (2014).

The habeas court in its memorandum of decision
denying the petition noted: “The record reveals that
. . . Carver testified at the petitioner’s criminal trial
. . . that he could not say which injury [the strangula-
tion or a head injury] caused [the victim’s] death, and
that either of the two injuries individually could have
been the cause. He also testified that a person with the
[victim’s] head injury may or may not immediately lose
consciousness and could survive two to ten hours
between the infliction of lethal head trauma and death.
. . . Carver set forth three possible scenarios following
the infliction of the [victim’s] head trauma, if it was the
head trauma that caused her death: (1) the [victim] did
not immediately lose consciousness but lost conscious-
ness later; (2) the [victim] lost consciousness, regained
consciousness and lapsed back into unconsciousness
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as the swelling and blood accumulation accrued; or (3)
the [victim] became unconscious immediately and did
not wake up. . . . Carver could not testify as to which
of the scenarios occurred in this case. Carver also testi-
fied that a person with the [victim’s] strangulation injury
could survive.” At no point was Carver asked whether
he believed the two punches inflicted by the petitioner
at the salon parking lot were the definitive cause of the
head injuries.

The petitioner was charged with murder in violation
of General Statutes § 53a-b4a (a), assault in the third
degree in violation of General Statutes § 53a-61 (a) (1),
and two counts of kidnapping in the second degree in
violation of General Statutes § 53a-94 (a). On October
6, 2010, following a jury trial, the petitioner was con-
victed on all counts. On direct appeal, our Supreme
Court reversed the trial court’s judgment as to one of
the two kidnapping convictions and remanded the case
for resentencing. See State v. Crenshaw, supra, 313
Conn. 72, 98-99. On remand, the trial court vacated the
sentence on one of the two kidnapping counts, rendered
judgment of acquittal on that count and imposed a total
effective sentence of seventy-eight years of incarcera-
tion. State v. Crenshaw, 172 Conn. App. 526, 528-29,
161 A.3d 638, cert. denied, 326 Conn. 911, 165 A.3d
1252 (2017).

The petitioner commenced this habeas action in 2016,
alleging, among other claims, ineffective assistance of
his criminal trial counsel, Robert Meredith.! The habeas
court conducted a trial on January 14 and 15, 2020,
during which the petitioner presented the testimony of
Meredith, James R. Gill, Carver’s successor as the state’s
chief medical examiner, and Brian Carlow, an attorney

!'The additional claims asserted in the habeas petition were deemed aban-
doned by the habeas court, and the petitioner has not challenged that ruling
on appeal.
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whom the petitioner presented as a legal expert. On
June 28, 2021, the habeas court, Chaplin, J., issued a
memorandum of decision in which it denied the peti-
tioner’s habeas petition. The petitioner subsequently
filed a petition for certification to appeal, which the
court also denied. This appeal followed. Additional facts
and procedural history will be set forth as necessary.

I

The petitioner first claims that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal from the denial of his petition. We dis-
agree.

We begin by reciting the governing legal principles.
“Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the [disposition] of his [or her] petition for
habeas corpus only by satisfying the two-pronged test
enunciated by our Supreme Court in Simms v. Warden,
229 Conn. 178, 640 A.2d 601 (1994), and adopted in
Simms v. Warden, 230 Conn. 608, 612, 646 A.2d 126
(1994). First, he [or she] must demonstrate that the
denial of his [or her] petition for certification consti-
tuted an abuse of discretion. . . . Second, if the peti-
tioner can show an abuse of discretion, he [or she] must
then prove that the decision of the habeas court should
be reversed on its merits. . . .

”To prove an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
reason; that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
deserve encouragement to proceed further. . . .

”In determining whether the habeas court abused
its discretion in denying the petitioner’s request for
certification, we necessarily must consider the merits of
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the petitioner’s underlying claims to determine whether
the habeas court reasonably determined that the peti-
tioner’s appeal was frivolous. In other words, we review
the petitioner’s substantive claims for the purpose of
ascertaining whether those claims satisfy one or more
of the three criteria . . . adopted by [our Supreme
Court] for determining the propriety of the habeas
court’s denial of the petition for certification.” (Internal
quotation marks omitted.) Whistnant v. Commissioner
of Correction, 199 Conn. App. 406, 414-15, 236 A.3d
276, cert. denied, 335 Conn. 969, 240 A.3d 286 (2020).

For the reasons set forth in part II of this opinion,
we conclude that the petitioner has failed to demon-
strate that his claims involve issues that are debatable
among jurists of reason, that a court could resolve the
issues in a different manner, or that the questions he
raised are adequate to deserve encouragement to pro-
ceed further. Thus, we further conclude that the habeas
court did not abuse its discretion in denying the petition
for certification of appeal.

II

We now turn to the petitioner’s substantive claim on
appeal. The petitioner asserts that the habeas court
improperly concluded that he failed to establish that
his trial counsel’s performance was constitutionally
deficient. Specifically, the petitioner alleges that Mere-
dith was ineffective because he failed (1) to recognize
and present a specific theory of defense, and (2) to
prepare adequately for trial, learn the relevant forensic
science, and adequately examine the expert and fact
witnesses. We conclude that the court properly deter-
mined that the petitioner failed to establish that Mere-
dith’s performance was constitutionally deficient.

We first set forth our standard of review and the
relevant legal principles. “Our standard of review of a
habeas court’s judgment on ineffective assistance of
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counsel claims is well settled. In a habeas appeal, this
court cannot disturb the underlying facts found by the
habeas court unless they are clearly erroneous, but our
review of whether the facts as found by the habeas court
constituted a violation of the petitioner’s constitutional
right to effective assistance of counsel is plenary.”
(Internal quotation marks omitted.) Humble v. Com-
missioner of Correction, 180 Conn. App. 697, 703-704,
184 A.3d 804, cert. denied, 330 Conn. 939, 195 A.3d
692 (2018).

“[I]t is well established that [a] criminal defendant
is constitutionally entitled to adequate and effective
assistance of counsel at all critical stages of criminal
proceedings. . . . This right arises under the sixth and
fourteenth amendments to the United States constitu-
tion and article first, § 8, of the Connecticut constitu-
tion. . . . It is axiomatic that the right to counsel is the
right to the effective assistance of counsel.” (Citations
omitted; internal quotation marks omitted.) Gaines v.
Commissioner of Correction, 306 Conn. 664, 677-78,
51 A.3d 948 (2012).

“To succeed on a claim of ineffective assistance of
counsel, a habeas petitioner must satisfy the two-
pronged test articulated in Strickland v. Washington,
[466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674
(1984)]. Strickland requires that a petitioner satisfy
both a performance prong and a prejudice prong. To
satisfy the performance prong, a claimant must demon-
strate that counsel made errors so serious that counsel
was not functioning as the counsel guaranteed . . . by
the [s]ixth [aJmendment. . . . To satisfy the prejudice
prong, a claimant must demonstrate that there is a rea-
sonable probability that, but for counsel’s unprofes-
sional errors, the result of the proceeding would have
been different. . . . Because both prongs . . . must
be established for a habeas petitioner to prevail, a court
may dismiss a petitioner’s claim if he fails to meet either



Page 160A CONNECTICUT LAW JOURNAL September 13, 2022

218 SEPTEMBER, 2022 215 Conn. App. 207

Crenshaw v. Commissioner of Correction

prong.” (Citation omitted; internal quotation marks
omitted.) Jordan v. Commissioner of Correction, 197
Conn. App. 822, 830, 234 A.3d 78 (2020), aff'd, 341 Conn.
279, 267 A.3d 120 (2021).2

In order for a petitioner to prevail on a claim of
ineffective assistance on the basis of deficient perfor-
mance, he must show that, “considering all of the cir-
cumstances, counsel’s representation fell below an
objective standard of reasonableness as measured by
prevailing professional norms.” (Internal quotation
marks omitted.) Meletrich v. Commissioner of Correc-
tion, 332 Conn. 615, 627, 212 A.3d 678 (2019). “In any
case presenting an ineffectiveness claim, the perfor-
mance inquiry must be whether counsel’s assistance
was reasonable considering all the circumstances. Pre-
vailing norms of practice as reflected in American Bar
Association standards and the like, e.g., ABA Standards
for Criminal Justice . . . are guides to determining
what is reasonable, but they are only guides. No particu-
lar set of detailed rules for counsel’s conduct can satis-
factorily take account of the variety of circumstances
faced by defense counsel or the range of legitimate
decisions regarding how best to represent a criminal
defendant. Any such set of rules would interfere with
the constitutionally protected independence of counsel
and restrict the wide latitude counsel must have in
making tactical decisions. . . . Strickland v. Washing-
ton, supra, 466 U.S. 688-89.” (Internal quotation marks
omitted.) State v. Santiago, 213 Conn. App. 358, 367—68,
277 A.3d 924 (2022), petition for cert. filed (Conn. July
5, 2022) (No. 220104).

% In the present case, the habeas court concluded that the petitioner had
failed to establish that Meredith rendered deficient performance and did
not address the issue of prejudice. See, e.g., Charles v. Commissioner of
Correction, 206 Conn. App. 341, 346-47, 261 A.3d 184 (trial court need not
address both prongs of test set forth in Strickland v. Washington, supra,
466 U.S. 687, when denying habeas petition), cert. denied, 339 Conn. 919,
262 A.3d 139 (2021).
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“[JJudicial scrutiny of counsel’s performance must
be highly deferential. It is all too tempting for a defen-
dant to second-guess counsel’s assistance after convic-
tion or adverse sentence, and it is all too easy for a
court, examining counsel’s defense after it has proved
unsuccessful, to conclude that a particular act or omis-
sion of counsel was unreasonable . . . . A fair assess-
ment of attorney performance requires that every effort
be made to eliminate the distorting effects of hindsight,
to reconstruct the circumstances of counsel’s chal-
lenged conduct, and to evaluate the conduct from coun-
sel’s perspective at the time. Because of the difficulties
inherent in making the evaluation, a court must indulge
a strong presumption that counsel’s conduct falls within
the wide range of reasonable professional assistance;
that is, the [petitioner] must overcome the presump-
tion that, under the circumstances, the challenged
action might be considered sound trial strategy.”
(Emphasis added; internal quotation marks omitted.)
Meletrich v. Commissioner of Correction, 178 Conn.
App. 266, 278, 174 A.3d 824 (2017), aff'd, 332 Conn. 615,
212 A.3d 678 (2019); see also Santiago v. Commissioner
of Correction, supra, 213 Conn. App. 367-68. Indeed,
our Supreme Court has recognized that “[t]here are
countless ways to provide effective assistance in any
given case. Even the best criminal defense attorneys
would not defend a particular client in the same way.
. . . [A] reviewing court is required not simply to give
[the trial attorney] the benefit of the doubt . . . but to
affirmatively entertain the range of possible reasons

. counsel may have had for proceeding as [he] did

. . .7 (Internal quotation marks omitted.) Meletrich

v. Commissioner of Correction, supra, 332 Conn. 637.

At the habeas trial, the petitioner argued that Mere-
dith’s performance was deficient because he had a duty
to raise a defense focused on the lack of specific intent



Page 162A CONNECTICUT LAW JOURNAL September 13, 2022

220 SEPTEMBER, 2022 215 Conn. App. 207

Crenshaw v. Commissioner of Correction

to cause the death of the victim® based on what he
labels as the “two punch theory.” This theory is, in
essence, a factual assertion that it was the two punches
at the salon parking lot that caused the victim’s death,
and that, when the victim was at Flores’ apartment, she
experienced alucid interval and subsequently died from
the consequences of the punches without any further
inflicted injuries. The petitioner argued that advocating
this theory of the cause of death, as opposed to death
by strangulation, was the only objectively reasonable
strategy because it created a temporal distance between
the fatal act and the victim’s death. The petitioner fur-
ther contended that this theory permitted the argument
that the punches were the cause of death without any
further infliction of trauma to the victim'’s head and that
it “dovetailed perfectly with the state’s evidence . . . .”

According to the petitioner, all of these reasons sup-
ported the argument that he did not intend to cause
the victim’s death, for no reasonable person would
expect two isolated punches to cause a person to die
hours later. The petitioner consequently argued that
Meredith’s failure to present and argue this “two punch
theory” was objectively unreasonable. The petitioner
additionally argued that Meredith’s performance was
deficient because he failed to prepare sufficiently for
trial, learn the relevant forensic science, and adequately
cross-examine the expert and fact witnesses. The peti-
tioner challenges the habeas court’s rejection of these
arguments, which we address in turn.

A

The petitioner first argues that the habeas court
improperly determined that Meredith did not render

3 General Statutes § 53a-54a provides in relevant part: “(a) A person is
guilty of murder when, with intent to cause the death of another person,
he causes the death of such person . . . .” (Emphasis added.)

¢ This “temporal distance” refers to the fact that the punches at the salon
parking lot occurred in the early evening before the petitioner and the victim
went to Flores’ apartment.
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deficient performance when he failed to present the
“two punch theory” of defense. Specifically, he con-
tends that the “two punch theory” was the only reason-
able strategy for Meredith to have used to demonstrate
that the petitioner did not intend to cause the death of
the victim. We agree with the habeas court’s conclusion
that the petitioner did not meet his burden of demon-
strating that Meredith’s trial strategy was objectively
unreasonable. We conclude that the trial strategy
employed by Meredith, which included establishing the
petitioner’s lack of intent to Kkill the victim, was sup-
ported by ample tactical justifications and “falls into
the category of trial strategy or judgment calls that we
consistently have declined to second guess.” (Internal
quotation marks omitted.) Crocker v. Commissioner of
Correction, 126 Conn. App. 110, 132, 10 A.3d 1079, cert.
denied, 300 Conn. 919, 14 A.3d 333 (2011). Accordingly,
we conclude that the petitioner’s argument must fail.

The following additional facts are relevant to our
discussion of this argument. At the habeas trial, “Mere-
dith testified that his theory of defense was that the
petitioner never intended to kill the victim and that he
developed his theory at trial through [Carver’s] testi-
mony and the petitioner’s statement to the police. He
testified that [Carver’s] testimony helped establish the
petitioner’s lack of intent to kill by corroborating the
petitioner’s statement wherein he indicated that he
would choke the victim before whenever he was angry
and did not have reason to believe that if he choked
her again on a subsequent occasion that she would die
as aresult. . . . Meredith [additionally] indicated that,
if the petitioner punched the victim and inflicted the
head injuries without a weapon, it further supported
the [defense] theory that the petitioner did not intend
to Kkill her. [Meredith] also noted that there was no
evidence of the [victim’s] time of death, the time frame
of the events involving her death was very broad and
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a lot of the evidence in the petitioner’s case ‘cut both
ways.’

“[Meredith additionally] indicated that his plan was
to put together a cohesive defense to address all of
the variables and use the petitioner’s statement and
physical evidence to demonstrate to the jury that the
petitioner lacked the requisite intent for a murder con-
viction.” In other words, Meredith’s overarching strat-
egy was that the petitioner had not intended to kill the
victim, regardless of whether she died from the two
punches in the salon parking lot, strangulation, or any
injury or injuries that had occurred during the relevant
time period. The habeas court found Meredith’s testi-
mony to be credible.

At the habeas trial, “[Gill] testified that he agreed
with Carver’s determinations regarding [the] manner
and cause of death. Specifically, he agreed that there
were two distinct injuries, neck compression and head
trauma, and either could have resulted in the victim’s
death. He testified that the three scenarios discussed
at the underlying trial by [Carver] are three equally
plausible explanations for the victim’s death. B
Additionally, he testified that lethal neck compression
would not be followed by a lucid interval.” (Footnote
added.) Unlike Carver, Gill testified that the victim’s
head injuries were consistent with the two punches
inflicted at the salon parking lot, but he also could not
rule out the possibility that the injuries were caused by
later trauma to the same area of the head. The court
credited Gill’s testimony.

® As noted previously, Carver testified about three possible scenarios that
could have occurred “following the infliction of the [victim’s] head trauma,
if it was the head trauma that caused her death: (1) the [victim would] not
immediately lose consciousness but [would lose] consciousness later; (2)
the [victim would lose] consciousness, [regain] consciousness and [lapse]
back into unconsciousness as the swelling and blood accumulation accrued;
or (3) the [victim would become] unconscious immediately and . . . not
wake up.”



September 13, 2022 CONNECTICUT LAW JOURNAL Page 165A

215 Conn. App. 207 SEPTEMBER, 2022 223

Crenshaw v. Commissioner of Correction

The court concluded that the petitioner had failed to
establish that Meredith’s performance was constitution-
ally deficient. Specifically, it determined that it was
clear from Meredith’s “credible testimony that there
was ample tactical justification for the course he took
in defending the petitioner, and, thus, the petitioner
[had] failed to demonstrate that counsel’s actions were
unreasonable under the facts of this case.” We agree.

At the outset, we note that, on appeal, the petitioner
contends that Meredith’s representation was deficient
because, “[a]lthough Meredith’s defense was generi-
cally based upon the theory that [the victim] died from
head trauma, [Meredith] never recognized, much less
‘focused’ on, the two punches in the salon parking lot
as the cause of death.” The petitioner repeatedly has
argued that the “two punch theory” was “the best”
theory of defense.’ We disagree for two principal rea-
sons. First, it reflects a misunderstanding of the appro-
priate standard for determining whether the petitioner
was deprived of his constitutional right to effective
counsel. The test for deficient performance is whether
trial counsel’s strategy was objectively reasonable con-
sidering all of the circumstances; see, e.g., Meletrich v.
Commissioner of Correction, supra, 178 Conn. App.
277-78; and, for the reasons we will set forth, we con-
clude that Meredith’s strategy met this standard. Sec-
ond, the petitioner’s argument rests on a false factual
premise because the record reveals that Meredith in
fact asserted the essence of the “two punch theory” to
the jury while still accounting for other evidence in the
case that the jury reasonably may have credited.

% In his appellate brief, the petitioner argues that Meredith’s omission of
the “two punch theory” constituted deficient representation, for it was “the
best available defense.” At oral argument before this court, the petitioner
readily conceded that Meredith did develop and implement a lack of intent
strategy at trial, but he continued to argue that Meredith’s performance was
deficient nonetheless because the “two punch scenario” was “absolutely”
and “by far” the “best” theory of defense.



Page 166A CONNECTICUT LAW JOURNAL September 13, 2022

224 SEPTEMBER, 2022 215 Conn. App. 207

Crenshaw v. Commissioner of Correction

Meredith’s strategy was objectively reasonable
because it was, as he explained in his testimony, a
cohesive defense that addressed all of the evidence in
the criminal trial. Notably, there was additional evi-
dence presented that the “two punch theory” failed to
address, the most important being that strangulation
was just as plausible as the cause of death as a head
injury.” Instead of relying exclusively on the two
punches in the parking lot as the cause of death, Mere-
dith’s approach accounted for the possibility that the
jury might determine that strangulation was the cause
of death. In his testimony, Meredith reasoned: “Carver
said that . . . [the victim] could [have] died from stran-
gulation alone or she could [have] survived that strangu-
lation. And [the petitioner’s] statement said . . . I
would choke her before whenever I was mad and she
would never die and this time she did . . . so it shows
alack of intent because he’s choked her before, and if he
choked her again at a subsequent occasion, he wouldn’t
think or have reason to believe that she would die
because of that.”® Accordingly, we conclude that it was
sound trial strategy for Meredith to address Carver’s
testimony that strangulation could have been the cause
of death, rather than to focus exclusively on the “two
punch theory.”

We further conclude that it was reasonable for Mere-
dith to refrain from focusing solely on the punches in the

"The additional evidence includes, but is not limited to, the fact that there
were two equally plausible causes of death; the petitioner’s statements to
the police, in which he stated that he choked and hit the victim frequently,
had done so on the night in question, and that he believed the victim died
from suffocation; and the lack of any conclusive time of death.

8 Moreover, it was undeniably reasonable, if not critical, for Meredith to
formulate a strategy that accounted for the petitioner’s version of events,
which the jury was exposed to through the admission into evidence of
his statement to the police that he had choked the victim. See Zachs v.
Commissioner of Correction, 205 Conn. App. 243, 262, 257 A.3d 423 (“[w]e
agree with the habeas court’s skepticism as to whether it could ever be
objectively deficient performance for defense counsel to use available facts,
especially the client’s own story, to offer the jury information that, if
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parking lot as the cause of death because the “blows”
to the victim’s head that caused the fatal injury could
have taken place at some other point, and, thus, he
developed a tactical strategy that “cover[ed] any hit.”
Meredith’s belief that there may have been additional
“blows” or violence following the parking lot incident
was well founded. Carver and Gill testified that it was
possible that the victim experienced a lucid state follow-
ing the head trauma. Additionally, they both testified
that it was equally possible that the victim slipped into
immediate unconsciousness following a fatal blow,
whether that event was or was not the punches in the
salon parking lot. This testimony supports the theory
that the fatal injury could have been inflicted later, after
the incident in the parking lot and, therefore, that the
victim’s death was not caused definitively by the two
punches in the salon parking lot. Thus, Meredith’s strat-
egy was reasonable, regardless of the fact that he
expressly did not link the two punches in the salon
parking lot to the head injury.

Furthermore, as the respondent, the Commissioner
of Correction, has pointed out in his brief, the strategy
that Meredith set forth at the criminal trial encompassed
the general principle behind the “two punch theory,”
that is, the petitioner lacked the intent to cause the
death of the victim. In Meredith’s testimony, which the
habeas court found to be credible, he stated that his
“theory of defense was that, in a broad sense, that [the
petitioner] never intended to kill [the victim]. Period.”
Meredith recognized the factual significance of the
punches that had occurred in the salon parking lot
and accounted for them in his defense strategy. He
explained at the habeas trial, “if [the petitioner]
punched her and inflicted those wounds, then just
[because] you punch someone doesn’t mean you are

accepted, would result in an acquittal on the most serious charge” (internal
quotation marks omitted)), cert. denied, 338 Conn. 909, 258 A.3d 1279 (2021).
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gonna kill them.” In fact, in his cross-examination of
Carver and in his closing statement to the jury, Meredith
asserted the essence of the “two punch theory,” that
is, the possibility that the victim, after having been
punched in the head, experienced some sort of lucid
period before dying as a result of the head injury, in
an effort to demonstrate the absence of the specific
intent to cause the victim’s death.

The most instructive example of Meredith’s referring
to the underpinnings of the “two punch theory” was a
hypothetical question he posed to Carver during his
cross-examination: “Now, let me ask you this. Was your
autopsy consistent with the following scenario, some-
one complaining of a headache, closing their eyes, rock-
ing back and forth on the Thursday evening . . . hav-
ing incurred a head injury, as you found, and then being
subsequently found [deceased] on Sunday and then
brought to your facility sometime Sunday . . . incur-
ring the head injury on Thursday, complaining about a
headache and dizziness on the Thursday evening—is
your autopsy consistent with that scenario?” Carver
responded, “[t]here’s nothing inconsistent about it.”

Although Meredith did not reference any punches in
the hypothetical, he did so in his closing argument to
the jury with the following statements: “[The petitioner]
didn’t know what type of injury had happened when
he had punched [the victim] in the head [at the salon
parking lot]; he didn’t know . . . . He doesn’t know
what caused her to fall into this death. He’s not like . . .
Carver; he doesn’t know when a head injury happens.
In his mind, he probably punched her, that’s not going
to kill someone . . . . He can’t process what he did to
[the victim]. He can’t understand what happened to [the
victim] because he doesn’t know how him hitting her
like he did ended up in her dying.” In his closing
remarks, Meredith also reminded the jury of the hypo-
thetical question he had asked Carver: “Now, pay atten-
tion to the hypothetical question I asked of [Carver] on
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cross-examination; please pay attention to that because
that will help you determine whether or not [the peti-
tioner’s] story was credible or not.”

In summary, we agree with the habeas court’s conclu-
sion that the petitioner failed to demonstrate that Mere-
dith’s performance was constitutionally deficient. The
petitioner is tasked with overcoming the presumption
that Meredith’s decisions were objectively reasonable,
and he can successfully do so only by demonstrating
that there was no “tactical justification for the course
taken.” (Internal quotation marks omitted.) Zachs v.
Commissioner of Correction, 205 Conn. App. 243, 256,
257 A.3d 423, cert. denied, 338 Conn. 909, 258 A.3d 1279
(2021). Meredith developed and presented a theory of
defense, which focused on the petitioner’s lack of intent
to cause the victim’s death, that was comprehensive
and objectively reasonable, despite Meredith’s decision
not to exclusively argue that the punches in the parking
lot were the cause of death. The fact that Meredith did
not present the lack of specific intent defense in the
precise manner that the petitioner now prefers’ does
not dictate a conclusion that Meredith’s performance
was deficient. See, e.g., Ricardo R. v. Commissioner
of Correction, 185 Conn. App. 787, 803-804, 198 A.3d
630 (2018), cert. denied, 330 Conn. 959, 199 A.3d 560
(2019). We conclude that the habeas court properly

 The habeas court noted that Carlow had acknowledged that “it is com-
mon for defense lawyers to differ on theories of defense and how to pursue
them.” As stated previously, our Supreme Court has recognized that “[t]here
are countless ways to provide effective assistance in any given case. Even
the best criminal defense attorneys would not defend a particular client in
the same way.” (Internal quotation marks omitted.) Meletrich v. Commsis-
stoner of Correction, supra, 332 Conn. 637.

0The petitioner also argues that the “two punch theory” was critical
because the state’s witnesses corroborated this theory. We do not find this
argument to be compelling. Although we recognize that there is a utility in
using the state’s witnesses to form a defense, it does not render the failure
to do so deficient performance. See Harrington v. Richter, 562 U.S. 86, 106,
131 S. Ct. 770, 178 L. Ed. 2d 624 (2011) (“[r]are the situations in which the
‘wide latitude counsel must have in making tactical decisions’ will be limited
to any one technique or approach”).
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determined that the petitioner failed to establish defi-
cient performance regarding the “two punch theory.”

B

The petitioner next argues that Meredith rendered
deficient performance because he failed to prepare suf-
ficiently for trial, learn the relevant forensic science,
and adequately cross-examine the expert and fact wit-
nesses. Specifically, the petitioner argues that Meredith
(1) failed to understand the medical science relevant
to the case and, consequently, failed to cross-examine
Carver on pertinent issues, and (2) improperly
impeached Freeman, who witnessed the two punches
at the salon parking lot, instead of using him to bolster
the petitioner’s defense. The habeas court found that
Meredith had sufficient understanding of the medical
science and adequately did prepare for, and present, a
“well thought out theory of defense . . . .” We con-
clude that these facts are supported by the record, and,
thus, the petitioner’s claim must fail.

It is well established that “[i]t is not enough for the
petitioner to simply prove the underlying facts that his
attorney failed to take a certain action. Rather, the
petitioner must prove, by a preponderance of the evi-
dence, that his counsel’s acts or omissions were so
serious that counsel was not functioning as the counsel
guaranteed by the sixth amendment, and as a result, he
was deprived of a fair trial.” (Internal quotation marks
omitted.) Henderson v. Commissioner of Correction,
181 Conn. App. 778, 801, 189 A.3d 135, cert. denied,
329 Conn. 911, 186 A.3d 707 (2018). Furthermore, “[a]n
attorney’s line of questioning on examination of a wit-
ness clearly is tactical in nature. [As such, this] court
will not, in hindsight, second-guess counsel’s trial strat-
egy. . . . The fact that counsel arguably could have
inquired more deeply into certain areas, or failed to
inquire at all into areas of claimed importance, falls
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short of establishing deficient performance.” (Internal
quotation marks omitted.) Chase v. Commissioner of
Correction, 210 Conn. App. 492, 501, 270 A.3d 199, cert.
denied, 343 Conn. 903, 272 A.3d 199 (2022).

First, we address the petitioner’s argument that Mere-
dith failed to learn the relevant forensic science in prep-
aration for trial and, as a result, did not cross-examine
Carver properly. The petitioner argues that Meredith
“was unfamiliar with much of the relevant forensic sci-
ence underlying his defense.” After our thorough review
of the record, we agree with the habeas court’s conclu-
sion that Meredith “had sufficient knowledge and
understanding of the pertinent forensic and medical
science evidence . . . .”

Despite the petitioner’s statements throughout his
brief that Meredith had “no idea” as to certain medical
principles, the record shows that Meredith simply could
not recall whether he had such knowledge at the time
of the criminal trial.!! Roughly ten years had passed
since Meredith’s representation of the petitioner, and,
“[a]s this court previously has explained, [t]ime inevita-
bly fogs the memory of busy attorneys. That inevitability
does not reverse the Strickland presumption of effec-
tive performance. Without evidence establishing that
counsel’s strategy arose from the vagaries of ignorance,

I'The petitioner argued that Meredith “had no idea” as to the amount of
time that elapsed between the infliction of a fatal neck compression injury
and death, that he “did not understand” whether a person could experience
a lucid moment following a neck compression, and that he had “no idea”
whether he ever understood the difference between a period of survival
following a head trauma versus a neck compression. However, we emphasize
that Meredith testified that he could not recall if he had knowledge of such
information at the time of the criminal trial, nearly ten years prior. Carlow
acknowledged at the habeas trial that Meredith “did not testify that he did
not understand the medical testimony or issues in the petitioner’s criminal
case.” We iterate that the habeas court expressly credited Meredith’s testi-
mony.
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inattention or ineptitude . . . Strickland’s strong pre-
sumption must stand.” (Internal quotation marks omit-
ted.) Coltherst v. Commissioner of Correction, 208
Conn. App. 470, 483, 264 A.3d 1080 (2021), cert. denied,
340 Conn. 920, 267 A.3d 857 (2022).

Meredith’s testimony, which the habeas court cred-
ited, demonstrated that he took adequate steps to famil-
iarize and educate himself regarding the relevant medi-
cal science. Meredith, along with his cocounsel and a
legal intern, met with Carver twice in preparation for
the trial. Meredith took some notes, but he acknowl-
edged that, during important meetings, he tended to
take fewer notes and instead focused on understanding
what was being discussed. Meredith then “brain-
storm[ed]” with his colleagues and, ultimately, decided
that using Carver’s testimony that the victim may have
died of strangulation was important because it
“matched up” with the petitioner’s statement that he
had choked the victim in the past but she always sur-
vived, thus demonstrating a lack of intent to kill.

Additionally, the petitioner argues that, had Meredith
understood the relevant medical science properly, he
would have focused solely on the two punches at the
salon parking lot to establish the lack of intent defense.
Carver and Gill testified that a person who is choked
to death will not regain consciousness. According to
Carlow, it was more difficult for Meredith to persuade
the jury that the petitioner had not intended to kill the
victim by strangulation. Thus, as Carlow explained at
the habeas trial, “it was imperative for trial counsel
to know whether or not a lucid interval could occur
following a lethal neck compression [because] it was
easier to argue lack of intent to kill based on two
punches to the [victim’s] head followed by a lucid inter-
val with no further head trauma than choking the [vic-
tim] to death without an intervening lucid interval
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because a lucid interval separates the time of death
from the cause of death.”

The petitioner is correct that Meredith did not ask
Carver whether an individual could experience a lucid
interval following a strangulation and then die, but we
do not agree that the failure to ask this question compels
an inference that Meredith did not understand the medi-
cal science. We conclude that it was reasonable for
Meredith to present a theory of defense that did not
exclusively rely on the two punches at the salon parking
lot, as we thoroughly discussed in part II A of this
opinion. Furthermore, Meredith’s failure to pursue a
line of inquiry into whether an individual could experi-
ence a lucid interval following a strangulation and then
die does not establish that he did not understand the
medical science. This argument by the petitioner is one
of strategy masquerading as an inadequate preparation
argument, and it therefore must fail.'?

Both medical examiners, Carver at the criminal trial
and Gill at the habeas trial, testified that the cause of
death was either head trauma or strangulation. It was
objectively reasonable, if not crucial, for Meredith to
present a theory of defense that accounted for the vic-
tim’s death under either scenario. Meredith needed to
be prepared to argue to the jury that the petitioner did
not intend to cause the death of the victim, whether she
died by strangulation or from head trauma. Meredith’s
strategic decision to address both possible causes of
death was made after he reviewed the evidence in the
case, including the petitioner’s statement, after he met

12 Our conclusion is supported by the habeas court’s statement that Carlow
“opined that trial counsel failed to explore the medical science in order to
utilize a stronger theory of defense in the petitioner’s case.” (Emphasis
added.) We emphasize that the standard for determining whether an attor-
ney’s strategy was constitutionally deficient is whether it was objectively
reasonable considering all of the circumstances. See, e.g., Meletrich v. Com-
missioner of Correction, supra, 178 Conn. App. 277-78.
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with Carver on two occasions, and after he discussed
the case with his colleagues. On the basis of Meredith’s
objectively reasonable defense strategy, we conclude
that the habeas court properly determined that “Mere-
dith sufficiently understood and investigated the rele-
vant issues and presented a well thought out theory of
defense given the set of factual circumstances in the
petitioner’s underlying criminal trial.”

We next address the petitioner’s argument that Mere-
dith’s performance was deficient because he impeached
Freeman, who witnessed the punches in the parking
lot, instead of bolstering his credibility to support the
defense. At the criminal trial, Freeman testified and
“indicated that he was sitting in his car outside of the
salon on August 7, 2008, when he observed a man
‘sucker punch’ a woman twice in the face.” At the
habeas trial, Meredith testified that, during his cross-
examination of Freeman, he inquired about Freeman’s
account having changed after Freeman realized that he
knew the victim’s family. Meredith “indicated [that] he
wanted to draw attention to the fact that Freeman origi-
nally stated that he witnessed the petitioner punch the
[victim] once, and then changed his statement to indi-
cate that he witnessed the petitioner punch the [victim]
twice and that he ‘sucker punched’ her. [Meredith
explained] that his rationale behind impeaching Free-
man on cross-examination was to attempt to lower the
number of punches that occurred because that would
serve to bolster the defense of lack of intent.”

Also at the habeas trial, “Carlow . . . testified that,
rather than impeaching Freeman’s testimony, [Mere-
dith] should have utilized it to bolster the defense by
setting forth a timeline wherein the [victim] was
punched twice by the petitioner, as Freeman testified,
experienced a lucid interval at Flores’ apartment and
subsequently died as a result of the blunt force trauma.”
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The petitioner argues that Meredith’s “ill-advised strat-
egy to impeach Freeman’s credibility and ability to
observe was the product of inadequate preparation.”
We disagree.

First, the only reason the petitioner has put forth
as to why challenging Freeman’s credibility was “ill-
advised” is that Freeman’s testimony supported the
“two punch theory.” This appears to be nothing other
than an argument that the “two punch theory” was the
only reasonable defense strategy, and, once again, we
disagree with that contention.

Second, we note that, when a petitioner is unable to
meet his burden of showing that trial counsel’s strategy
was unreasonable, he is also unlikely to succeed in
arguing that trial counsel’s related cross-examination
was unreasonable. See, e.g., Velasco v. Commissioner
of Correction, 119 Conn. App. 164, 172, 987 A.2d 1031
(attorney’s line of questioning of witness clearly is tacti-
cal in nature and this court will not second-guess coun-
sel’s trial strategy), cert. denied, 297 Conn. 901, 994
A.2d 1289 (2010); see also Ricardo R. v. Commissioner
of Correction, supra, 185 Conn. App. 802 (“[a]lthough
the petitioner, with the benefit of hindsight, may now
prefer that trial counsel had undermined [the witness’]
testimony . . . he fails to sufficiently demonstrate how
the line of questioning [trial counsel] actually pursued
was not part of a sound trial strategy, or how it fell
outside the range of competence displayed by lawyers
with ordinary training and skill in the criminal law”).%

1 The petitioner also argued that Meredith was deficient in failing to
object to the admission of spermatozoa evidence found on the victim. After
conducting a thorough review of the record, we conclude that this argument
lacks merit. At the habeas trial, Meredith testified that he viewed this evi-
dence as having beneficial value to his theory of defense because the pres-
ence of spermatozoa indicated that the petitioner and the victim had sexual
intercourse that evening, which supported the petitioner’s statement that
she was alive at that time and was consistent with the normal course of
their contentious relationship. Indulging in a strong presumption in favor
of the adequacy of trial counsel’s performance, as we are required to do,
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In summary, we conclude that the habeas court prop-
erly determined that the petitioner failed to demon-
strate that Meredith’s performance was deficient. In
reaching this decision, we stress that “[c]Jompetent rep-
resentation is not to be equated with perfection.” (Inter-
nal quotation marks omitted.) Moye v. Commissioner
of Correction, 168 Conn. App. 207, 218, 145 A.3d 362
(2016), cert. denied, 324 Conn. 905, 153 A.3d 653 (2017).
Consequently, we further conclude that the petitioner
has failed to show that his claim of ineffective assis-
tance of counsel involves issues that are debatable
among jurists of reason, that a court could resolve the
issues in a different manner, or that the issues are ade-
quate to deserve encouragement to proceed further.
Thus, the habeas court did not abuse its discretion in
denying the petition for certification to appeal with
respect to these claims.

The appeal is dismissed.

In this opinion the other judges concurred.

we conclude that the petitioner has failed to show that this decision was
not sound trial strategy.



